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INTRODUCTION

Special education can provide vital benefits to children who need supports and
setvices. For some children reality may approach this ideal, but many students
who are deemed eligible to receive special education services are unnecessarily
isolated, stigmatized, and confronted with fear and prejudice, regardless of race.
In addition, for minority children, special education is far too often a vehicle
for segregation and degradation that results from misdiagnosis and inappropri-
ate labeling.?

For these minority students, the civil rights movement brought abour criti-
cal legal protections. Among the most important was Tide VI of the Civil
Rights Act of 1964, which provides that “[n]o person in the United States shall,
on the ground of race, color or national origin, be excluded from participation
in, be denied benefits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance.” Inspired by such achieve-
ments, grassroots activists and lawyers embarked upon a successful campaign
on behalf of students with disabilities,? culminating in the passage, in 1975, of
the legislation now known as the Individuals with Disabilities Education Act
(IDFA)3

Despite important legislative and judicial progress over the lasc thirey-
seven years, minority students remain doubly vulnerable to discrimination.
First, they tend to receive inequitable treatment in segregated and unequal
schools.® Second, they are put disproportionately at risk of receiving inadequate
ot inappropriate special education services because of systemic problems with

167



168 Racial Inequity in Special Education

special education identification and placement.” While we focus in this chapter
on the latter issue, we are mindful of the former.

The following exploration of legal issues emphasizes systemic challenges, in
part because of our broader concerns about inequality of educational opportu-
nity and in part because of our awareness that poor and minority parents are re-
liant on systemic change due to their limited resources for pursuing independ-
ent individual legal challenges. Discrimination based on disability and race/
ethnicity has been targeted by powetful laws, but civil rights litigants have sel-
dom used these laws in concert. This chapter describes the relative strengths of
Title VI and disability law, as well as the added benefits of combining these two
sources of protection to bring systemic challenges.

This chapter is divided into two parts. The first part reviews legal chal-
lenges to overrepresentation and to inadequate or inapproptiate special educa-
tion services for minority students and explotes past challenges under disabilicy
law and under Title VI. The second part examines new ways of combining Title
VI with disability law and the possible advantages of a combined approach. Part
two also considers how the new standards-based reform movement can be lever-
aged to achieve greater equality of educational opportunity for minority stu-
dents deemed eligible for special education services.

This chapter highlights the strengths of various legal challenges and reaches
three main conclusions, all of which are grounded in the fact that special educa-
tion identification and placement is a long process that begins in the regular ed-
ucation classtoom and involves many interconnected factots and subjective de-
cisions. The first conclusion is that, given the relative strength of disability law,
camplaints on behalf of minorities harmed in the process of identification or
placement are generally strongest when built on a combination of disability law
and Title VI. In reaching this conclusion we acknowledge that the U.S. Su-
preme Court’s opinion in Alexander v. Sandoval, handed down in 2001, may
limit this combined approach to the realm of administrative complaints.® The
Court in Sandoval held thar privare litigants may not directly rely on Title VT's
implementing regulations to file a discrimination claim in a formal court of
law. This highly technical ruling forecloses the possibility of directly adding a
Title VI discriminatory impact claim to a court challenge rooted in disability
law, but it would not limit the ability to do so when filing a claim with the U.S.
Department of Education’s Office for Civil Rights (OCR).?

Further, the holding in Sandoval leaves open one possible legal avenue for
private enforcement of rights set forth in the Title VI regulations. Another civil
rights statute enables private parties to sue state actors responsible for the “de-
privation of any rights, privileges, or immunities secured by the Constitution
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and laws.™® In the words of Justice Stevens (dissenting in Sandoval), “[T]his
case is something of a sport. Litigants who in the future wish to enforce the Ti-
tle VI regulations against state actors in all likelihood must only reference §
1983 to obtain relief.”!! In fact, one court has, since Sandoval, allowed plain-
tiffs to use §1983 to invoke the Title VI regulations. Because of this alterna-
tive approach to enforcing Title VI rights, the Court's Sandoval decision pres-
ently has an uncertain impact on the combined litigation we suggesth. This
chapter’s discussion of legal actions should therefore be read as concerning ac-
tions enforcing Title VI regulations via § 1983. That said, advocates must be
wary of this legal avenue, since it is highly susceptible to an eventual Supreme
Court decision foreclosing this possibilicy and perhaps striking down the “dis-
parate impact” cause of action altogether.'?

The second conclusion is that isolating one particular step in the idencifica-
tion and placement process as the cause of a racially identifiable harm may limit
plaintiffs co ineffective, marginal remedies. Therefore, legal challenges will gen-
erate the best remedies when they redress the system of inseparable factors thar
drive overrepresentation of minority students.

The third conclusion is that standards-based education reforms, as em-
braced by almost every state, provide officially adopted benchmarks for prog-
ress and set (in some states, at least) high expectations for all schools and stu-
dents.' These benchmarks offer courts persuasive and specific evidence of
educational adequacy. Consequently, standards-based reforms provide a com-
pelling new means for advocates to strengthen the entitlement claims of minor-
ity students and leverage comprehensive, outcomes-based remedies for all stu-
dents subjected to discriminatory school practices. For example, successful
plaintiffs could use standards benchmarks to set concrete compensatory goals,
monitor settlements, and ensure that agreed-upon input remedies yield actual
benefits for children.

LEGAL CHALLENGES TO MINORITY OVERREPRESENTATION

In the late 1960s and throughout the 1970s and early 1980s, successful lawsuits
such as Hobson v. Hansen,'> Diana v. State Board of Education,'® and Larry P. v.
Riles'” emphasized the discriminatory treatment of overrepresented Latino and
African American students in racially isolated special education classes. The
past few decades have witnessed a scaling back of legal avenues for challenging
racially discriminatory practices. For instance, courts have expressed relucrance
to side with Title VI plaintiffs where remedies entail intervening in the “local
control” of public schools.’® However, coinciding with this narrowing of avail-
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able Tide VI causes of action has been the growing strength of disability law.
While this chapter argues that Title VI challenges are still worth pursuing and
expanding, especially with respect to administrative complaints, it begins with a
review of challenges to disability law violations, which in some cases are easier
to prove.

DISABILITY LAW

Three laws—Section 504 of the Rehabilitation Act of 1973, Title II of the
Americans with Disabilities Act, and the Individuals with Disabilities in Educa-
tion Act—provide procedural and substantive protection for students who have
been misclassified and/ot placed in overly restrictive setrings. Section 504'% and
Title IT of the Ameticans with Disabilities Act?® are federal antidiscrimination
laws that prohibit discrimination based on disability and are applicable in pub-
lic schools. To simplify the analyses here, all further references in this chapeer to
Section 504 can be assumed to cover Title I1 as well, due w parallel language
and interpretations of the laws.

IDEA includes provisions that grant funds for special education imple-
mentation and ensure that all states provide entitlements and procedural rights
to eligible individuals and their parents or guardians. IDEA also includes de-
tailed requirements regarding reporting and monitoring of its provisions by
state governments. Among the IDEA requirements are those requiring states to
intervene by revising policies, procedutes, and practices where significant racial
disproportionality exists in special education identification and placement.*

The 1997 IDEA amendments reemphasized the act’s preference that stu-
dents with disabilities be taught in general educartion classrooms.?? Further, the
act’s congressional findings noted that IDEA’s successful implementation “has
been impeded by low expectations” and acknowledged substantial concerns
about students with cognitive and emotional/behavioral disabilities who are
taughe in restrictive, segregated classrooms,

FREE AND APPROPRIATE PUBLIC EDUCATION
UNDER IBEA AND SECTION 504

By law, all students with disabilities are entitled to be educated with their regu-
lar education peers to the maximum extent appropriate given each student’s
special education needs. This ensures exposure to the same curticulum, the
same high academic standards, and the same opportunities for socialization.
The shorthand version of this concept is taken from language in the IDFA: a
Free and Appropriate Public Education (FAPE) in the Least Restrictive Envi-
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ronment (LRE). The concept of LRE is subsumed under the definition of “ap-
propriate” in FAPE,

Individually, some students clearly benefit from educational settings sepa-
rate from the regular classtoom. Accordingly, IDEA authotizes student place-
ments based on individual needs, rather than on disability type (such as “educa-
tionally mentally retarded”). The right to an individual eligibility determination
and subsequent Individualized Education Program (IEP), along with the right
to be educated with regular education peers to the “maximum extent appropri-
ate,” lie at the heart of IDEA.

The U.S. Department of Education (DOE}) Office for Special Education
Programs (OSEP) is charged with ensuring that states properly enforce the pro-
visions of IDEA. Furthermore, the DOE’s Office for Civil Rights regards the
failure to provide FAPE as a form of disability discrimination under Section
504.%

APPROPRIATE AND MEANINGFUL ACCESS

IDEA also emphasizes that special education is not a place—rather, it consists
of supports and services.?s The services provided should ensure, not diminish,
access to the general curriculum to the maximum extent appropriate. There-
fore, a decision to place any student in an educational setting that is more re-
strictive than the regular education classtoom can only be justified in terms of
individual benefits to the student, not in terms of administrative convenience
to the school.” However, it is also crue that, without needed aids and services
in the classroom, or without regular education teachers who can deliver instruc-
tion in ways that meet individual students’ needs, schools cannot be considered
to be providing “meaningful” access.

Minority students deemed eligible for special education are significantly
more likely than their white counterparts to wind up in substantially separate
settings with a watered-down curriculum, They are in double jeopardy of ex-
periencing a denial of educational opportunity, first on account of racial dis-
ctimination and again on account of their disability status. Not surprisingly,
overrepresentation data for black students in special education mirror over-
representation in such undesirable categories as dropping out,”® suspension
and expulsion,” low-track placement,®® involvement with juvenile justice,®
and underreptresentation in Advanced Placement (AP) and gifted classes.’? The
consistency of this pattern of denial and restriction suggests that underlying
political and social forces connect these phenomena.?

Moreover, minority students tend to be overrepresented in certain catego-
ries of disability while underrepresented in others. As a general rule, classifica-



172 Racial Inequiry in Special Education

tions that carty greater stigma and entail more restrictive placements, such as
“emotionally disturbed” and “mild mental retardation,” have disproportion-
ately been the preserve of students of color.

There are important differences between the legal requirements of Sections
504 and IDEA relevant to concern about overrepresentation and under-
servicing. For instance, the assurance of a FAPE under IDEA applies only to
students who, because of their disability, need special education and related ser-
vices.3¥ Section 504’s protections, on the other hand, include all students cov-
ered by IDEA, as well as students whose disabilities substantially impair one or
more major life activities, or have a record of a disability, or are regarded as hav-
ing a disability * A student in need of counseling only outside of the classroom
might not be covered under IDEA but would likely be covered under Section
504.3¢ Most individuals protected under Section 504 are entitled to a free ap-
propriate public education in much the same way that students with qualifying
disabilities are entitled to FAPE under IDEAY

If a minority student were identified as educationally mentally retarded but
did not, in fact, have a disability, that student would not need special education
services. Although under a strict interpretation such a student might not be en-
titled to a FAPE under the IDEA, he or she, particularly if hatmed by the
wrongful placement, should be eligible for FAPE under Section 504.

At 2 minimum, misidentified students are protected from discrimination
that results from “having a record of” or “being regarded as having” a disability.
The Section 504 regulations, for example, explain the coverage for a non-
disabled individual as follows: “/H]as 2 record of such an impairment means bas
a history of, or has been misclassified as having, a mental or physical impairment
that substantially limits one or more major life activities.”* Accordingly, non-
disabled students who were treated by a school as if they were disabled fall un-
der Section 504’s definition of “qualified handicapped person.”

Overrepresentation directly concerns the inadequacy of special education
and indirectly implicates the inadequacy of general education, especially where
that general education leads to wholesale misidentification. In this regard, Sec-
tion 504 has two litigation advantages over IDEA. It affords substantive com-
pensatory remedies to misidentified nondisabled minority students putsuant to
its discrimination protections, and it entitles some misidentified students to be
eligible for FAPE under its broader definition of “handicapped.”®

Because of their more expansive teach, the Section 504 regulations provide
an important vehicle for systemic challenges seeking comprehensive remedies
for minority students who have been underserved and misidentified. Many stu-
dents wrongfully identified as having a disability can seck compensatory reme-
dies under Section 504 (and sometimes Title VI), which enables them to make
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up for time lost and other harm incurred as a result of the school’s misidentifi-
cation. In related contexts, court-imposed solutions have embodied the notion
that victims of misidentification are entitled to much more than the right to re-
turn to the regular education classroom.#

Another advantage to Section 504 claims is that, in defining “appropriate”
in Free Appropriate Public Education, the regulations promulgated under Sec-
tion 504 include regular or special education and related aides and services that
are “designed to meet individual educational needs of handicapped persons as
adequately as the needs of non-handicapped persons are met.”2 Misidentified
and underserved minority plaintiffs seeking regular education reform thus have
a foothold in the Section 504 regulations.

PRIVATE ENFORCEMENT OF IDEA

According to the National Council on Disabilities, no state is even close to full
compliance with IDEA.** This federally funded organization also notes that the
practical burden of IDEA enforcement rests heavily on the shoulders of individ-
ual parents and children.* For instance, IDEA gives parents the legal right to
refuse to consent to an evaluation of their child, thereby preventing special edu-
cation identification. Parents acting on behalf of their children may also enforce
IDEA through private litigation. They can bring individual actions against
their school districts, as well as against their states, if their children are not being
provided with beneficial services. In addition, given the evidence suggesting
that many minority students are denied FAPE or LRE because of misclassifi-
cation or denial of entitlements, advocates would likely be on steady ground
should they decide to file both individual and systemic challenges.

Private individual Jawsuits, however, can often take years to resolve. Given
the pragmatic constraints on court challenges, poor and minority children with
disabilities and their families often find that the legal services needed to avail
themselves of such IDEA protections are far beyond their financial reach, and
thar they are “frequently not represented as players in the process,”# Private liti-
gants, consequently, are more likely to be wealthier white parents who have the
resources to sue. Although any parent can raise systemic issues, plaintiffs more
commonly challenge specific failures and seek remedies that primarily impact
their own children.

Moreover, individual challenges seeking individual remedies generally
must exhaust state administrative processes before a lawsuit can be filed in state
or federal court—even when the action alleges that an individual failure is
rooted in a systemic violation.®® For example, individuals secking to remedy a
specific disciplinary decision directed at a special education child must exhaust
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the administrative remedies spelled out under IDEA and under the state laws
and regulations implementing IDEA.# On the other hand, challenges seeking
systemic remedies are not necessatily required to exhaust administrative proce-
dures. Courts have allowed such actions against a school, district, or state based
on their failure 1o provide IDEA’s unique procedural rights.

This difference in exhaustion requirements, as well as the lack of practical
options for aggtieved parents with minimal resources, helps to explain why sys-
temic class action challenges under IDEA are especially important to poor and
minority students with disabilities. Such challenges may be combined with alle-
gations of discrimination pursuant to different trearment and disparate impact
theory. But challenges pertaining to exclusion from participation and/or denial
of benefits may still offer unique opportunities for driving IDEA and Section
504 compliance.

OVERREPRESENTATION ISSUES IN DESEGREGATION CASES

Despite diminishing opportunities to raise challenges pursuant to desegregation
orders, several cases do confront overrepresentation issues in the context of dual
(racially segregated) systems. This approach is more than a historical curiosity;
hundreds of school districts remain under court supervision® or remain party
to administrative agreements to desegregate with the U.S. Department of Edu-
cation,

Once desegregation began in carnest—following enactment of the 1964
Civil Rights Act, the 1965 Elementary and Secondary Education Act, and cases
such as Swann®—schools exhibited a wave of within-school race discrimina-
tion, which took the form of tracking, abuse of expulsions and suspensions, and
special education placements in substantially separate classrooms.”! Early deseg-
regation opinions reported widespread abuses involving minority students with
average and above-average I1Q scores being relegated to isolated classes for men-
tally retarded students.? This use of racially discriminatory special education
placement to circumvent Brown’s mandate was built on at least two pervasive
normative beliefs: the stereotypical belicf of white intellectual superiority, and a
well-grooved pattern of paternalism and animus toward people with disabili-
ties. The predictable consequence of these beliefs was that many special educa-
tion programs cxisted as segregated ghettos within public schools.”?

Present-day minority overrepresentation in special education in a given
school district may evidence the continuing impact of a prior dual system in
that district as well as a veiled continuation of that system. Courts have ruled
that school districts that catried out an intentionally segregative policy in one
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area of operation are presumed to have acted intentionally with regard to all
other areas resulting in segregation.’ Courts presume intent when significant
disparities exist and (at least in theory) otder remedies designed to dismantle
formerly dual systems “root and branch.”>> Based on these precedents, chal-
lenges to minority overrepresentation in special education may take advantage
of a presumed intent framework if the district is under a desegregation order.5
Legal claims linking overreptesentation in special education to a school dis-
trict’s previous operation of a segregated system have successfully prompted
courts to require school districts to remedy racial disparities in special educa-
tion.’” However, given that courts have also refused to recognize connections to
the prior de jure system, plaintiffs taking this approach will be expected to pro-
vide strong evidence establishing the link.

The overrepresentation issue now often arises as an aspect of judicial review
of desegregation consent decrees. In one recent example, Alabama District
Court Judge Myron Thompson, in Lee v. Macon County, consolidated the issue
of unitary status and reviewed eleven schoo! districts,*® On August 30, 2000,
the district court issued revised consent decrees in all eleven cases, addressing
the state’s persistent problem of minority student overrepresentation in special
education. The decrees are comprehensive, including remedies to overrepresen-
tation in the categories of “emotionally conflicted, specific learning disability,
and mental retardation.” Alabama, which has had one of the worst crack records
of any state in terms of statistical overrepresentation of African Americans,™
agreed to extensive corrective measures. The Alabama consent decree included
the following reforms:

A, Toconduct awareness and preveferral training, Teachers will be made aware of
the tendency to refer minority students disproportionately, and receive
training in how to use certain teaching and behavior management tech-
niques that will improve learning for all scudents and diminish overreliance
on special education to reach children that may pose challenges in the class-
room.

B, To monitor the agreement, inchiding yearly status conferences. The state will
collect data for its ewn evaluation and report these data to the parties.

C. To make cerain changes to the Alabama Code. The IDEA encourages, but
does not require, prereferral intervention. The Alabama Code will go much
further and require prereferral intervention for six weeks, in most cases, be-
fore a child can be referred for special education,

D. To revamp the assessment, The new code also revises criteria for determining
specific learning disabilities, emotionally conflicted as well as mentally re-
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tarded (MR). It also requires that home behavior assessments be atccempted
for students suspected of MR. Other contextual factors must be considered
for all three categories to rule out other causes of low achievement that are
nat actually rooted in a disability.

E. To provide culturally sensitive psychometrics and training. New measures of
aptitude that are culeurally sensitive will be used in determining eligibility
for minarity students. Psychologists and school personnel will be trained in
their proper administration.

E. To allocate funds to accomplish the decree’s goals using a state improvement
grant. The funds are not for the changes in the decree except for the piloting
of a mentoring program. Many of the changes in the decree will be funded
through a state improvement grant.

G. To require reevaluation of all borderline MR students. Minotity students who
were borderline MR {IQ} of 65 or above, or not assessed with an adaptive be-
havior measure) will be retested and others will be given the option. Stu-
dents who were wholly misidentified will be provided with supports and ser-
vices 1o ald them in their transition back into regular education classrooms.
Students who no longer meet the new code’s criteria for MR or are deemed
no longer eligible under the terms of the new agreement would be evaluated
for possible placement if they were subsequently deemed eligible in another
disability category.

Plaintiffs have not always prevailed when bringing such claims in the de-
segregation context. In Vaughns v. Board of Education of Prince George's County,
for instance, the plaintiffs unsuccessfully alleged, among other things, that the
disptoportionate number of African American students in special education
programs should be redressed as a vestige of the prior intentional discrimina-
tion.® Although the court acknowledged a disturbing statistical overrepre-
sentation of black childten among those classified as educationally mentally
retarded, or EMR (African Americans comprised 47.4% of the student popula-
tion and 67.7% of EMR students), that court found no violation of the deseg-
regation order.

These desegregation cases taken together offer important lessons for advo-
cates. On the one hand, the holding in Vaughns offers a reminder that many
judges are extraordinarily reluctant to intervene in educational policy decisions,
preferring to defer to the discretion of local decisionmakers. On the other hand,
some cases™ point to the systemic nature of discrimination, while Lee offers the
promise of systemic, meaningful remedies to such discrimination. The follow-
ing two sections continue building the argument for comprehensive challenges
o overrepresentation.
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DISPARATE IMPACT ANALYSIS IN EDUCATION CASES

Plaintiffs challenging racially discriminatory special education overrepre-
sentation can also bring a § 1983 action invoking regulations promulgated by
the U.S. Department of Education under Title V1. Such actions allow plainriffs
to rely on statistical evidence of discrimination; plaintiffs are not required to ei-
ther allege or prove that the defendant intentionally discriminated.

Specifically, the Title VI regulations describe an “effects test” prohibiting
the use of “ctiteria or methods of administration which have the effect of sub-
jecting individuals to discrimination or have the purpose or effect of defeating
or substantially impairing accomplishment of the objectives of the educational
program.”® Similar effects-test regulations exist with regard to discrimination
on the basis of disability (Section 504)% and gender (Title [X).5 These gender
and disability protections may also be germane to 2 minority overrepresentation
case under “disparate impact” legal theory. .

PRIVATE ACTIONS

Courts conduct the following three-pronged analysis to determine whether the
effects of a school district’s policy or program violate the Title VI regulations.®®
First, the plaintiff must establish that a criteria or method of administration has
both a negative and disparate impact on a protected class.% In legal parlance,
this is referred to as establishing a prima facie case. If the prima facie case is es-
tablished, the defendant district must demonstrate that che policy or practice at
issue is an educational necessity. Upon such proof, the burden then shifts again
to the plaindiff to demonstrate a less discriminatory alternative that can reason-
ably meet the defendant’s “educationally necessary” goals.” Although a plain-
tiff is not required to prove that the defendant intended to discriminate, evi-
dence of such intent can bolster the plaintiff's disparate impact claim.

It is important to note thar, even before the recent Alexander v. Sandoval
decision, private Title VT litiganes encountered judges with some reluctance to
apply the law as set forth above. For instance, in Georgia State Conference of
Branches of NAACP v. State of Georgia, the court relied heavily on employment
case law and theory to insist on a difficult particularity requirement.®® Spe-
cifically, the court of appeals rejected a Title VI disparate impact challenge to
the overrepresentation of minority students in EMR classes. The plaintiffs had
claimed that nondisabled black students were misidentified as a result of im-
proper procedures and test use. For evidence, the plaintiffs relied on the dispar-
ity between the number of black students in the general population and the
number of black students identified as EMR and placed in separate classes.5?
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The court overruled the lower court finding that the plaintiffs had established a
prima facie case, reasoning that the statistical analyses of plaintiffs’ experts failed
to establish the causal link berween the particular code violations (and misinter-
pretations), the misidentification of black students, and the statistical racial dis-
parity. The court suggested that the plaintiffs might have prevailed had they re-
viewed the files of similatly situated white students for the purpose of racial
comparisons.

The Georgia State Conference decision suggests that advocates should pres-
ent disproportionality arguments with as much particularity as possible when-
ever they attempt to tie causation to a given identifiable element in a process.
However, requiring such a high degree of particularity may be inappropriate in
special education overrepresentation cases. For a contrasting approach, consider
Larry P. v. Riles, wherein the court found a disparity by comparing the percent-
age of black students in general education and in EMR placement.”

Further, scudies have identified many interconnected and often highly sub-
jective factors that contribute to minority overrepresentation,” IQ test dispar-
ity reliance, testing biases of school psychologists, school politics, dynamics of
the special education team, failure to communicate to parents in the dominant
language of the home, lack of adequate counseling services, poor behavior man-
agement skills on the part of teachers, inadequate reading programs, lack of
prereferral interventions, stereotypes, animus, overuse of retention, funding
mechanisms, and resource inequalities are just some of the many, often race-
linked, factors under the school’s control that contribute to minority overrepre-
sentation.” Many of these factors are interdependent and confound one an-
other for the purposes of statistical analysis.

Tying together the relationship between regular and special education
classrooms, a trial court judge in New Yotk noted that adequacy arguments un-
der state constitutions and statutes may bolster comprehensive remedies in
bringing combined legal challenges to inappropriate or inadequate special edu-
cation services. Specifically, Justice Leland Degrasse Jr., in Campaign for Fiscal
Equity v. New York,” highlighted as evidence of inadequacy in the regular edu-
cation program the fact that far greater proportions of students in New York
City were assigned to special education classrooms in restrictive settings than
were their suburban counterparts.”* While the decision did not challenge the
overrepresentation of minorities in special education directly, it did take the
tmportant step of equating overrepresentation in special education with regular
education inadequacy.” Moreover, the plaintiffs prevailed on their disparate
impact Title VI claim. Although this case was reversed on June 25, 2002, New
York’s Supreme Court of the Appelate Division stated that improper identifica-
tion and resttictive placements for special education “is 2 problem of the educa-
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tional system. . . "™ Thus, both decisions described minority overrepre-
sentation and isolation in special education as a problem rooted in the
inadequacies of regular education, although the lower court’s interpretation of
New York’s adequacy requirements was overruled.

OCR ENFORCEMENT POLICY AND PRACTICE

Outside the desegregation context, legal challenges to overrepresentation ate
most often raised in the form of OCR-initiated compliance reviews and resolu-
tion agreements, as well as through private complaints investigated by OCR.
OCR has an affirmative legal duty to intervene and remedy potentially discrim-
inatory methods of special education administradion. This duty includes an ob-
ligation to consider whether less discriminatory alternatives exist whenever a
district defends a policy causing a disparity as educationally necessary.”” While
the agency responds to private complaints, its interventions in special education
practices arc usually based on indices of significant disproportionality that it de-
rives from an annual sampling of school districts. Its investigations typically
emphasize either different treatment or disparate impact analysis under Title
VI, but the agency sometimes exercises its jurisdiction to combine this with a
Section 504 analysis.

As a matter of policy, OCR seeks to resolve disputes through a “partner-
ship process” without issuing a letter of violation against the school district.”
Consequently, the agency rarely issues findings of violation, instead reaching
negotiated agreements with the districts. There are clear benefits to this ap-
proach, especially considering that effective long-term change is most likely
when school district personnel are convinced to take the lead. However, to date
this approach has failed 1o provide the sort of clear, widely circulated guidelines
that would be provided by more direct and public enforcement efforts. Instead,
the agency’s lack of clarity has apparently resulted in a high degree of enforce-
ment inconsistency, and both school officials and advocates are left guessing as
to OCR’s interpretation of its own regulations.

Another concern is that OCR is subject to bureaucratic and political pres-
sures that limir the effectiveness of its enforcement activities. The impact of
these pressutes can be seen in a July 6, 1995, internal memorandum from then
Assistant Secretary for Civil Rights Norma Canti to all staff, entitled, “Minor-
ity Students and Special Education.” This memo offers a detailed outline of
how to investigate possible violations under disparate treatment and disparate
impact theory. Interestingly, it discusses a number of legal frameworks that
combine Title VI with Section 504. These combined approaches would, as a
general rule, involve more intensive investigations and more comprehensive



180  Racial Inequity in Special Dducation

remedies. After introducing this prospect, however, the memorandum cau-
tiously recommends that the “approach . . . should be used only in selected
cases” where preliminary data do not permir the investigation to be narrowed.®
Accordingly, OCR has stated that when it receives complaints concerning mi-
nority issues in special education, the agency rarely investigates beyond the spe-
cific issues raised by the complainane.®’ The memo suggests an agency prefer-
ence for [imiting investigations when possible because “extensive data would
[otherwise] likely need to be collected.”s?

However, a review of OCR resolution agreements, in addition to discus-
sions with attorneys who have pursued complaints with the agency, suggests
three types of troubling inconsistencies in agency agreements. First, OCR en-
forcement varies in terms of the depth of the investigation. Second, and related
to the first, there is inconsistency in terms of the comprehensiveness of the rem-
edy sought by the OCR. Third, OCRs rigor in subsequent monitoring appears
to vary considerably.

Most important, if public dissemination of enforcement activity happens
at all, the evidence suggests it is on a very small scale. Therefore, OCR’s prefer-
ences for negotiated resolution agreements, combined with its failure to pro-
actively disseminate those agreements and other information about outcomes,
monitoring, and enforcement policy to the public, severely mitigates any ripple
effect from its usually narrow investigations and agreements. The preference for
investigation and identification of particular violations over more systemic
ones, combined with the preference for negotiated setdements rather than issu-
ing letters of violation, has important practical implications. Furchermore,
OCR presently has no system for reporting and recording minotity special edu-
cation cases within the agency.® This makes agency evaluation especially diffi-
cult for outsiders as well as agency officials. Such a low level of information ac-
cess is particularly troubling, given the national dimension of the problem, the
readily available case-tracking technology, and the fact that the agency has been
aware of the problem for years.

COMBINING DISABILITY LAW WITH TITLE VI
TO DRIVE SYSTEMIC CHALLENGES

When Claims Might Be Linked

In cases that first establish a FAPE/LRE-based disability law violation, a Title
VI claim—that is, an action grounded in § 1983 and the Title VI implement-
ing regulations—can be added where minority children are overrepresented
among those harmed by the disability violation. This is because once the FAPE
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violation is established for all disabled students, overrepresentation will mean
that minority students are in the class disproportionately harmed by the viola-
tion. One advantage to this approach is that the violation is readily identifiable
as a particular administrative method or practice causing disproportionate
harm. A second advantage is that there can be no effective response of educa-
tional necessity proffered in defense of a systemic violation of FAPE.

A combined approach could, for instance, be forceful in challenging the
overrepresentation of minority students in alternative schools ostensibly created
o address discipline concerns. Special education students and minority stu-
dents are overrepresented among students suspended and expelled from
school.® Thus, minority children are doubly at risk of discrimination in disci-
pline, first by race/ethnicity and again by disability. Because alternative schools
sometimes fail to provide disabled studenes with any special education services
whatsoever, disproportionate disciplinary placements of minority students in
such settings are ripe for legal challenge.®

Based in part on such disciplinaty concerns, the Florida Deparunent of
Education ordered a withholding or reduction of Palm Beach County’s state
and federal funding for students with disabilities. Responding to a complaint
on behalf of students with disabilities, filed March 3, 1999, the department
found serious and systemic noncompliance with state and federal requirements
for students with disabilities in the district’s Alternative Education Programs.®”
The superintendent of the district later entered into a resolution agreement
with OCR regarding a related race- and disability-based complaint. With re-
gard to race, the OCR agreement paraphrased the complaint as follows: “[TThe
Districe discriminates, on the basts of race, in the areas of discipline, general
treatment, and the provision of educational opportunities. . . . [TThe Districe
discriminates against students at [the alternative school], on the basis of disabil-
ity because students are not provided an appropriate education,” In a letter to
the complainant, OCR described finding “significant disproportion” by race in
the number of African American students involved in incidents where law en-
forcement became involved, and significant disparities in the rate of referrals
and the meting out of discipline to African American students for a wide range
of offenses.®

Although some may welcome the growing number of alternative schools to
educate students with problematic behavior, these substantially separate pro-
grams raise setious new concerns. To the extent that states often fail to monitor
alternative education programs for IDEA compliance, systemic challenges
sounding in both Title VI and disability law may be effective in curtailing the
inappropriate use of these programs.
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As a general matter, combined challenges could be useful where minority
students are disparately harmed by systemic state and/or districe disability law
violations such as the following: a state’s funding mechanism that creates incen-
tives for restrictive placements; a state’s or district’s system of classification and
placement that fails to consider for inclusion broad groups of students with dis-
abilities, as in Illinois; a district that routinely fails to meet time lines for wric-
ing and implementing IEPs for students it has deemed eligible for special educa-
tion, as in Baltimore;®! a state or district that fails to ensure that students’ IEPs
explain why the chosen placement is the least restrictive environment and to de-
sign steps for students’ progress toward a lesser restrictive placement; a state that
fails to ensure that all students with disabilities are included in statewide assess-
ments and their scores reported publicly; a state or district, as in Palm Beach
Counry, that places students in alternative schools with no certified special edu-
cators on stafl; ot a district that consistently fails to identify students with dis-
abilities until after they have failed a promotion test and/or repeated a grade.

ADVANTAGES OF INCLUDING A DISPARATE IMPACT CLAIM

As demonstrated by the earlier survey of disability law challenges to inadequate
services, misidentification, and minority overrepresentation, individuals who
incurred harm within the special education system can seek direct remedies for
thar harm. However, this remedial approach focuses on only the most superfi-
cial symptoms of what may be serious, endemic problems. An approach that
supplements disability law with Title VI's implementing regulations has greater
potential—to focus inquiry and remediation at deeper layers of these problems,
in particular racial inequities in regular and special education. That is to say, in-
clusion of a Title VI claim holds the potential to expand the litigation’s scope
beyond the particular disability law violation to the whole process that caused
minority students to suffer the harm in disproportionate numbers.

Plaintiffs in such a comprehensive action would be better situated to seck
outcome goals, such as reductions in dropout rates and improved academic
achievement-—goals thar are crucial to overrepresented minority groups. Addi-
tionally, these plaintiffs could demand that the dara used for monitering com-
pliance {or lack thereof) be disaggregated by race and ethnicity along with dis-
ability classification. This race and ethnicity data might also help plaintiffs
monitor the efficacy of Title VI input remedies that seek to reduce rates of mi-
nority special education referrals, such as training in multicultural education for
both regular and special education teachers.

Another benefit of combined Title V1I/disability law litigation lies in its po-
tential ripple effect—forcing nonparty states and districts to address their own
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problems with racial disproportionality. Because of the visibility and serious-
ness of such litigation, observing states and districts might take proactive steps
to diminish all three problems—misidentification, misclassification, and inade-
quate services for minority students. Otherwise, given the many nonracial com-
pliance issues facing states, and despite IDEA’s new provisions, there is little in-
centive for states to focus on racial inequities in spectal education.

Combined approaches also hold an advantage with regard to the vital issue
of resources. As a practical matter, states or districts found liable for violating
disability law face politically difficule resource-distribution choices. Adding a
Title VI claim ensures that the needs of minority students, who are at greater
tisk of suffering the harm, receive high priority in the remedy stage. More gen-
erally, adding the Tide VI claim to a disability claim could result in important
priority-setting with regard to how and where the disability violations’ remedies
are provided.

A final advantage to adding a Title VI claim is unique to challenges made
under Section 504, Remedies in such a combined action can include interven-
tions in the regular education classroom, as well as changes ro special education
practices and policy. To the extent that minority students are disproportion-
ately subjected to inadequate reading and math instruction, and that such in-
structional tesource inequities are among the causes of overtepresentation,”
remedies pursuant to Section 504 and Tite VI on behalf of minority mis-
classified students could seek to require significant improvements in curricu-
lum and teacher quality in those subject arcas, targeted to classrooms serving
minority students,

ADDING DISABILITY CHALLENGES TO TITLE Vi
RETHINKING G/ FORUM

The above discussion largely assumes disability law as the starting point. That
is, it examines the addition of Title VI claims to an action otherwise grounded
in disability law. However, the reverse should also be considered. To investigate
this possibility, this section uses GI Forum v. Texas Education Agency, a recent
Title VI case involving the high-stakes testing system in Texas.®® The Texas
court was called on to determine the legality of the state’s use of the Texas As-
sessment of Academic Skills (TAAS) as an exit exam in light of high dropout
rates, as well as racially disparate and high failure rates for minority test-takers.
Foundationally, the plaintiffs attempted o present their case in terms of the in-
justice of the state’s denying a diploma to minority students who had already
been given passing grades by the state’s teachers. The defendants prevailed, in
part because they were able to shift the court’s attention from the disparate im-



184 Racial Inequity in Special Education

pact to the general appropriateness and wisdom of the state’s standards and test-
ing regime.

The GI Forum defendants buttressed their argument by showing a dra-
matic increase in minority passage rate on the TAAS and a lesser but seill signifi-
cant increase in scores on national standardized tests of reading and math (the
National Assessment of Educational Progress, or NAEP). Yet between 1994 (a
year after full implementation of the TAAS as a graduation requirement) and
1998, the percentage of tested students in grade ten who were excluded from
the summary of pass rates on the TAAS because they were in special education
rose from 3.9 to 6.3.% Moreover, large percentages of students with disabilities
did not participate in the test, suggesting that overall pass rates would be sub-
stantially lower if most students with disabilities took the test and had their
scores reported. Specifically, the National Center for Educational Qutcomes re-
ported in 1999 that 42 percent or fewer students with disabilities participated in
the TAAS.* Moreover, during the period from 1993-1994 to 1999-2000 the
percentage of students enrolled in special education grew tremendously.®

These data were not considered by the GI Forum court because special edu-
cation was not directly implicated by the complaint’s allegations. In contrast,
combined challenges to high-stakes tests, based on disability law as well as Title
VI, would allow a close examination of how the introduction of tests correlates
with prior demographics concerning enrollment in special education, with re-
sulting test exemptions, and with the dropout rates for students with disabili-
ties. Texas apparently benefitted from special education and nonparticipation
in testing exemptions of questionable legality to bolster its argument and un-
dermine the Title VI claim brought by nondisabled minorities. A fuller explora-
tion of how TAAS impacted identification and possibly drove the over-
representation of minorities may have helped the plaintiffs’ case by shedding
doubt on the apparent achievement gains. The GI Forum court also disregarded
disturbingly high dropout and retention rates, concluding that they were
merely correlational. However, under IDEA, states must consider dropout rates
along with scores on state assessments to determine whether students are bene-
fiting from special education.

IDEA AND HIGH STANDARDS

The Supreme Court, back in 1982, first addressed the issuc of the level of edu-
cational opportunity ensured by IDEA’s mandate of a FAPE for each special ed-
ucation student. In Board of Education v. Rowley, the Court held that, while an
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IEP need not maximize the potential of a disabled student, it must pravide
“meaningful” access to education.”” The placement must also confer “some ed-
ucational benefit” upon the child for whom it is designed.® In determining the
degree of educational benefit necessary to satisfy IDEA, the Court explicitly re-
jected a bright-line rule, noting that children of different abilities are capable of
greatly different levels of achievement. Accordingly, the Court adopted an ap-
proach that requires each lower court to consider the potential of the particular
disabled student before it.

Important for the purposes of this chapter is the fact that the Rowley Court
offered some helpful guidelines concerning what, at that time, constituted
meaningful educational opportunity:

Such instruction and services must be provided at public expense, must meet
the State’s educational standards, must approximate the grade levels used in
the State’s regular educarion, and must compore with the child’s IEP. , .,
[[}f the child is being educated in the regular classrooms of the public educa-
tion system, [the placement] should be reasenably caleulated to enable the
child to achieve passing marks and advance from grade to grade™

But the Court in Rewley was interpreting IDEA before the 1997 amend-
ments. The “State’s educational standards” are now higher and, more impor-
tant, a new crucial hurdle has been placed in front of students. No longer is it
sufficient for students “to achieve passing marks and advance from grade to
grade.” In 1982, this statement from the Supreme Court may have summarized
well what studencs like Amy Rowley had to do to graduate. Now, however, they
must also clear hurdles linked to meeting high standards as assessed by high-
stakes tests. In fact, 20 U.S.C. § 1401(c)(8)(B) expressly defines “Free Appro-
ptiate Public Education” as “special educacion and related services that . . . meet
the standards of the State educational agency.”

Accordingly, the placement should now—in school districts and states
where students’ promotion and/or graduation are tied to high-stakes tests—be
reasonably calculazed to enable the child ro achicve passing marks, achieve passing
scores on high-stakes exams, and advance from grade to grade, eventually meeting
state and district graduation requirements. The nature of the benefit to which mi-
nority students eligible for special education services are now entitled appears to
have increased in many states operating within standards-based regimes. If this
assumption Is correct, minority students who challenge FAPE violations could
be individually entitled to meaningful opportunities to meet the states’” high
standards—not just “some benefir.”\
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CONCLUSION:
SYSTEMIC REMEDIES FOR SYSTEMIC FAILURES

This chapter has examined persistent inequalities affecting minority students
and surveyed various legal challenges to overrepresentation, misidentification,
and underservicing in special education. The most straightforward challenges
focus on overrepresentation and FAPE/LRE violations and are well grounded
in disability law precedent. Judge Thompson’s decree issued in the consolidated
desegregation cases in Alabama offers one important example of comprehensive
systemic remedies. Another is the recently settled Corey H. case in Iilinois.!”!

U.S. public schools are justifiably praised for their noteworthy accomplish-
ments and for pursuing a bold vision of high standards for all students.
Unfortunately, many complex problems remain, and policymakers favor super-
ficial quick fixes.'? Systemic legal challenges play a critical role in bringing
about more comprehensive remedies and carty the potential to leverage mean-
ingful long-term improvements for minority children. Both the legal action of
advocates and government-initiated intervention at the state or federal level are
needed.

In general, the persistent and disturbing patterns of overrepresentation and
underservicing cry out for stepped-up enforcement and oversight activity by
both state and federal government enforcement agents. On the federal level,
OSEP should make use of new enforcement options, especially the partial with-
holding of funds to target specific compliance.!% Likewise, OCR needs to exet-
cise a wider range of enforcement measures, including seeking broader remedies
and issuing letters of violations for obstinate noncompliant school districts.
Furcher, OCR should aggressively disseminate information on its enforcement
activities and maintain an easily accessible database documenting its activities.
The Office for Civil Rights, the Department of Justice, and the Office of Spe-
cial Education Programs would each benefit from greater exchange of informa-
tion regarding minority overrepresentation in special education and related en-
forcement activity. All these federal agencies should bring intensive pressure to
bear on states for failure to monitor and intervene in the face of persistent and
significant overrepresentation,

Similarly, states must take seriously their new duty to monitor for dispro-
portionality, intervene where appropriate, and make information about both
disproportionalicy and state interventions readily available to the public. To
this end, states must not focus solely on district data, since disproportionality at
the school level may be masked by districtwide data, and disproportionalicy at
the state level may not be reflected in data from school districts thar are highly
segregated.
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The need for comprehensive and systemic intervention suggests a concomi-
tant need for technical assistance and supports that consider the needs of stu-
dents and teachers in regular education classrooms alongside potential probletns
in the process of evaluation and placement. Shining more light on the numerical
disparities by collecting information from every school and district and publicly
reporting these data is an important first step designed to generate public senti-
ment for meaningful reform. To meet their new obligations under federal law,
states will need to collect and analyze data that look at race and the restrictive-
ness of placement, not just identification. These data should also be used ar the
district and school levels to help track the effectiveness of interventions,

State and federal enforcement agents responding to disproportionality
should take a hard look at the numbers and not be swayed from intervention
simply because school districts appeat to rely on so-called objective testing and
are in procedural compliance with the IDEA. But if remedies only seek to cor-
rect numerical disparities they will be short-sighted, Reducing the paper dispar-
ity without improving the quality of both regular and special education class-
rooms could result in further underservicing of students with academic and
special education needs. Specifically, OCR and OSEP can carefully observe the
comprehensive court-ordered remedies in places like Alabama and llineis to
help states that are out of compliance to adopt and adapt the most effective of
these measures. Furthermore, the No Child Left Behind Act of 2001 requires
that schools be held accountable if they fail to improve educational perfor-
mance of either minority children or students with disabilities.’® These new ac-
countability requirements, if propetly enforced, could provide important disin-
centives against inappropriately labeling students as having disabilities and
cither removing them from general education classrooms, or leaving them there
but with inadequate supports and services.

Advocates must resist overemphasizing inputs and persist in demanding
remedies that consider outcomes for children as well as inputs to the system,
and then monitor remedies to adjust them accordingly. The most effective rem-
edies will go beyond the special education evaluation process and entail regular
education reforms. As Thomas Hehir points out, “Simply focusing on special
education may not only be ineffective, but may also inadvertently promote con-
tinued segregation [of students with disabilicies).”’"

In light of the above, we endorse both “input” and “outcome” remedies.
On the inpur side, advocates should seek remedies that improve both regular
and special education. These include higher-quality, experienced teachers;
more teacher training in what is popularly called “classroom management”;
training for special and regular education teachers in the provision of challeng-
ing academic curriculum through multiple modes of instruction; smaller class
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size; the use of programs of instruction that are proven effective;'% more inclu-
sive, heterogeneous classrooms; teacher practica in inclusive settings; certifica-
tion requirements that reflect IDEA mandates; time for regular and special edu-
cation teacher collaboration and problemn-solving; more pervasive and effective
student supports and setvices (and corresponding additional resources); incen-
tive programs to attract and keep talented, multilingual special educators and
regular education teachers; and requirements that racial data are collected, re-
ported, and used in the evaluation process.

Beneficial combinations of inputs, such as those outlined above, should
drive worthwhile outcomes. But in recent years, educational policymalers have
put a great deal of faith in the additional idea that the process of measuring
those outcomes and holding schools accountable for meeting cerwin outcome
objectives will itself drive better practices. In the context of the issues addressed
in this chapter, we agree that remedies should include incentives to improve
outcome measures that focus on achievement and graduation rates {with diplo-
mas) of students with disabilities and these who have been misidentified and
need to be transitioned back into regular education classrooms. This will ensure
that the inputs listed above are evaluated, that adjustments will be made to
maximize effectiveness, and that schools will have concrete incentives to make
other changes voluntarily.

In addition, remedies should recognize that preventing misidentification
and providing for more inclusion will necessarily entail improvements in gen-
eral and special education. But state special education funds are often linked to
identification (Parrish, this volume). Therefore, reductions in racial disparities
in special education, which would also likely result in fewer students being
identified, should not cause states to reduce total education expenditures in a
successful district. To the contrary, state and federal law should contain rewards
for reducing racial disparities while improving educational outcomes for all
subgroups of students,

Advocates seeking remedies can anchor measures of effectiveness by using
the states’ own Title I mechanjsms for determining adequate progress. As in
Corey H., advocates and school officials can sit down together and hammer out
realistic numeric goals and create multiyear plans to ensure that the necessary
inputs are employed and outcomes measured accurately.'”” Researchers can play
a vital role in helping attorneys and school officials learn which inputs are most
effective in improving regular and special education.

In line with our enforcement recommendations, collaboration with knowl-
edgeable researchers is critical to shaping remedies with a lasting positive im-
pact. To the extent that the best solutions may still need to be discovered, advo-
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cates armed with the call for higher expectations for all can play a central role in
serting up evaluative frameworks and demanding disaggregated data that can
shed light on what works and what doesn’t.

The legal challenges recommended above are ultimately intended to insti-
gate meaningful education reforms as well as better federal enforcement. By
moving the litigation ball forward, advocates can create incentives for educators
to endorse systemic reform and collaborate with rescarchers and the commu-
nity to find meaningful solutions. Given that the overrepresentation of minor-
ity students in unnegessarily restrictive programs has continued at high levels
for over fifty years, additional litigation, especially systemic challenges combin-
ing disability law with Title VI, is sorely needed.
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CHAPTER NINE

Evaluating the
Office for Civil Rights’ Minority and
Special Education Project

THERESA GLENNON

INTRODUCTION

This chapter is an initial effort to evaluate the enforcement activities of the U.S,
Department of Education Office for Civil Rights (OCR) related to the dispro-
portionate representation of minority students in special education from 1994
through 2000. I review OCR’s history and activities related to this problem and
then evaluate its performance. Finally, I suggest improvements in OCR's pro-
tection of the civil rights of minotity children pertaining to special education,
including 1) increasing activities in the areas of development and dissemination
of guidelines, public education, and community outreach; 2} improving the ef-
fectiveness of compliance reviews and complaint investigations through evalua-
tion and staff training; and 3) employing a broader range of enforcement tools
and eliminating adminiscrative barriers.

Early in her tenure, Norma Cantd, the assistant secretary for civil rights at
the U.S. Department of Education (IDOE) in the Clinton administration, iden-
tified the disproportionate placement of minority students in special education
as one of her office’s three top priority areas for civil rights enforcement.! She
acknowledged that OCR’s failure “to find effective ways to address [this issue]
has generated serious criticism of OCR’s effectiveness in carrying out its re-
sponsibilities under Title VI [of the Civil Rights Act of 1964], which prohibits
disctimination on the basis of race, color or national origin.™

OCR’s effective enforcement of Title VI on behalf of minority students
has become more urgent in light of the U.8. Supreme Court’s recent ruling in
Sandoval v. Alexander, which denies private plaintiffs a private right of action
under the Title VI disparate impact regulations.® Federal Title VI regulations,
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issued under Section 602 of Title VI, are not limited to situations in which
there is proof of intentional disctimination. The regulations also prevent recipi-
ents of federal funds from using any apparently neutral methods or criteria that
have an adverse and disparate impact on racial or ethnic groups.* OCR’s effec-
tive administrative enforcement of the Title VI regulations is essential in order
to establish clear guidelines, collect and evaluate data, and monitor the actions
of the nation’s 15,000 school districts.” This analysis is designed to encourage
OCR to continue its focus on the rights of minority students regarding special
education and to increase the impact of its work,

ENFORCEMENT HISTORY OF THE
OFFICE FOR CIVIL RIGHTS

OCR was originally established to enforce Title V1, which states that “no per-
son in the United States shall, on the basis of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected to dis-
crimination under, any program or activity receiving federal financial assis-
tance.”® This statute empowered federal agencies to issue rules and reguladons
to give effect to Title VI and o cerminate federal funds to recipicnts that re-
fused to correct discriminatory practices.”

In 1979, OCR became part of the newly created U.S. Department of Edu-
cation.® QCR is directed by an assistant secretary for civil rights, and about 20
percent of its employees staff the Washington, DC, headquarters.® The other
80 percent of OCR’s staff is located at twelve regional enforcement offices
actoss the country, which handle all complaints, pursue compliance reviews,
and conduct public education, outreach, and technical assistance activities.!?

In accordance with federal regulacions, OCR can request compliance re-
ports from all education entities that receive federal assistance; investigate and
resolve complaints of racial discrimination by recipients; initiate compliance re-
views of recipients to ensure that they are fulfilling their obligations under Title
VI law and regulations; and inform recipients and beneficiaries of Title VI’s
protections against discrimination.!?

OCR is credited with achieving the integration of numerous southern
school districts that had failed to desegregate their schools in response to Brown
v. Board of Education and the passage of Tide VI.'2 In 1964, more than 98 per-
cent of black students in the South were still attending segregared schools. By
1972, only about 8.7 percent of black students were atending completely seg-
regated schools. Although some of this integration came about through litiga-
tion by private parties and the U.S. Department of Justice, the overwhelming
majority of southern school districts were integrated due to OCR’s enforce-
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ment efforts, which involved hundreds of consent agreements and some with-
holding of federal funds.'?

Despite this achievement, OCR was subject to criticism by civil rights
advocates, who sued OCR in 1970 for failing to enforce Title VI against re-
calcitrant school districts. In 1977, a federal district court ordered OCR 1o
investigate all complaints thac fell within its jurisdiction and to conduct
agency-initiated compliance reviews according to specific time frames and
procedures. 14

At the same time, OCR’s jurisdiction was greatly broadened by the addi-
tion of Title IX,*> which prohibits discrimination on the basis of gender by edu-
cational institutions receiving federal funds, and Section 504,'S which prohibits
discrimination on the basis of disability.”” Already struggling to fulfill its mis-
sion under Title VI, a combination of political pressures and administrative in-
adequacies prevented the agency from redesigning its enforcement activities to
meet this deamatic expansion of its mission.!®

According to some commentators, OCR’s efficacy began to be further un-
dermined in 1981 by the political beliefs of those appointed to responsible posi-
tions within the Reagan administration.'? Soon thereafter, OCR’s enforcement
was severely limited by the U.S. Supreme Court decision in Grove City v. Bell,
which found that Title IX’s impact was restricted to the specific program or
activity within an educational institution that actually received the federal
funds.? OCR strictly interpreted Grove City to require a determination that the
specific program ot activity complained about actually received federal funds
prior 1o proceeding with an investigation under any of its antidiscrimination
statutes, and the agency dropped numerous discrimination charges and termi-
nated more than eight hundred investigations.? Until Grove City was reversed
by congressional action expanding coverage to entire insticutions in 1988,22 this
complex preliminary jurisdiction determination undermined QCR’s ability to
conduct complete investigations within the Court-ordered time limits, leading
to severely limited investigations, vague remedial agreements, and pressure on
complainants to withdraw complaings.®

These various factors led OCR to give little attention to attacking the
widespread existence of so-called second-generation racial discrimination in
school discipline, ability grouping, and placement in special education and
gifted programs during four different administrations between 1972 and 1993,
Congressional investigators were told by some OCR staff in 1988 that they had
received the message that they were not to vigorously pursue claims regarding
these forms of second-generation racial discrimination under Title VI.2¢

OCR neglected the overrepresentation of minority students in special ed-
ucation despite major lawsuits and reports that raised the profile of this issue.”
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For example, one highly publicized lawsuit, Larry P. v. Riles, resulted in an im-
portant plaintiffs’ verdict in 1979 that affected students throughout Califor-
nia.?® Other suits successfully challenged the disproportionate representation
of minority students in lower track and special education classes in recently de-
segregated school districts.?” In addition, a blue-ribbon committee issued a na-
tional report in 1982 that analyzed and condemned this overrepresentation.?®

THE DEVELOPMENT OF OCR'S MINORITIES AND
SPECIAL EDUCATION PROJECT

In 1994, the assistant secretary for civil rights desighated minority overrepre-
sentation in special education as a priority for agency enforcement and estab-
lished an OCR task force to study the issue, which was given the acronym
MINSPED. As a fisst step, the task force prepared two important memoranda.
A 1995 memorandum, authored by the assistant secretary and circulated to all
regional enforcement offices, described the ways in which inappropriate place-
ment in special education harmed minority students: limiting their access to the
core curriculum, stigmatizing them, and creating significant racial separation.?
The memo outlined the legal theories available to investigators, including Title
V1, which prevents minority students from being disproportionately denied the
opportunity to participate in the regular education program,® and Section 504,
which requires schools to use validated evaluation tools to prevent misclassi-
fication, to place students in the least restrictive educational settings, and to en-
sure disabled students meaningful access to the benefits of the educational pro-
gram 3!

OCR also issued an “Investigative Guide” to data collection and analysis
for MINSPED investigators.®? This report identified proactive compliance re-
views and complaint resolution as the primaty enforcement tools.* The memo
advised investigators to focus on three phases of the special education process:
referral, evaluation and placement, and the actual provision of special education
services. The “Investigative Guide” contained detailed forms to be completed
for each student file reviewed during an investigation. These forms were de-
sighed to help investigators identify racial disparities at 2 number of poings in
the special education process, including the availability and use of prereferral
interventions, the procedures and reasons for referrals for special education
evaluations, applicadon of evaluation criteria, and the educational benefits re-
ceived by students in special education.

Enforcement offices experienced difficulties with the forms, which were
time consuming yet yielded highly inconsistent and limited information  In-
vestigators who used the “Investigative Guide” forms faced lengthy delays and
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inaction on requested data analyses from OCR statisticians at headquarters.
These difficultics posed significant barriers to the development of a disparate
impact case. As investigators in each enforcement office developed their own
darta collection forms, the investigative practices of the enforcement offices di-
verged in important ways,

Over time, a MINSPED National Netwotk emerged, including at least
one member from each enforcement office actively involved in MINSPED
compliance reviews. The network was sustained through periodic telephone
calls®® in which network members shared difficulties regarding data collection
in compliance reviews and evaluation of the efficacy of the MINSPED agree-
ments staff entered into with state and local education agencies.

Enforcement offices retained the discretion, subject to approval by the as-
sistant secretary, to select MINSPED activities, The staff created a proposed
“docket” of enforcement activities in all areas for the upcoming year. In the
MINSPED area, enforcement dockets focused almost exclusively on compli-
ance reviews and rarely contained public education or project evaluation activi-
ties. Staff selected sites for compliance reviews based on statistics in the 1994 re-
port, “Elementary and Secondary School Compliance Report: Projected
Values,” and other information obtained through their own research.®

The initiation of the MINSPED project was accompanied by an important
change in all OCR case resolution procedures. Under prior administrations, ev-
ery complaint and compliance review had to result in an official Letter of Find-
ing that detailed the evidence OCR had obtained and its conclusions as to
whether a recipient of federal funds had violated federal law. As part of an effort
to eliminare a serious backlog in OCR’s complaint caseload and accelerate the
implementation of remedies, OCR began to employ a “partnership” approach
in complaint resolution and compliance review activities.’® Under this ap-
proach, OCR encourages states and local school districts to enter into coopera-
tive agreements to implement measures to reduce the disproportionate place-
ment of minority students in special education.?”” The partnership approach has
reduced the amount of time investigators spend collecting evidence and in-
creased the amount of time they spent talking to school petsonnel, community
groups, and parents.*® The agency also hoped that this less confrontational ap-
proach would [ead school personnel to undertake the agreed-upon measures in
a more positive fashion, trying to approach state and local education agencies
with the recognition that they “share a common goal of providing equal oppor-
tunity and access to high-quality education for all students.”#!

Almost all compliance reviews ended with voluntary agreements by the lo-
cal school district under review to put in place a range of measures designed to
reduce the misuse of special education for students of color.2 While some in-
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vestigators described being shown agreements to use as samples, OCR has
stated that there are no template or model MINSPED agreements.** Although
the contents of the agreements vary, many agreements include provisions re-
garding 1) development and implementation of prereferral strategies for all stu-
dents experiencing learning or behavior problems prior to referral for special
education evaluatons; 2) in-service rraining of all staff members concerning
teacher expectations and effective education for a diverse student population; 3)
standardization of prereferral, referral, and evaluation procedures, including the
use of validated testing and assurances that identification is based on a wide
range of factors, not just performance on IQ tests; and 4) tracking and report-
ing to OCR on prereferral interventions, evaluations for need for special educa-
tion, identification as disabled, and restrictiveness of placement of all special ed-
ucation students by race.* The agreements vary widely in the level of detail they
contain, particularly with regard to required school district remedial actions
and information to be provided to OCR.

Many agreements covered only MINSPED issues, although some included
issues such as minority student underrepresentation in gifted and talented
classes ot ovetrepresentation in the lower tracks of ability-grouping programs.
Some of the agreements clearly led local education agencies to initiate new ac-
tivities, such as teacher training on diversity or prereferral strategies for strug-
gling students. In other cases, school districts appear to have complied by pri-
marily reporting on existing programs or by increasing the level of uniformiry
in their interventions. '

None of the agreements set requirements for numerical changes, OCR
staff reported that the political environment has been so hostile to “quotas” that
the inclusion of #zy numerical goals has been completely discouraged. Thus, in
some cases, OCR informed school districts that they had successfully com-
pleted their monitoring periods and terminated monitoting, even though the
districts did not show any significant decrease in the disproportionate numbers
of minority students placed in special education.

OCR initiated only two MINSPED compliance reviews in Fiscal Year
1993,% but it greatly increased the number of proactive MINSPED compliance
reviews beginning in fiscal year 1994. Between July 1, 1993, and June 30, 2001,
OCR initiated approximately 168 MINSPED compliance reviews.*® During
that same time period, OCR entered into approximately 147 agreements with
individual school districts and five agreements with state departments of educa-
tion based on these compliance reviews. As demonstrated in Figure 1, the initia-
tion of compliance reviews peaked in fiscal year 1996 and has dropped off
sharply since then.® OCR initiated only six MINSPED compliance reviews in
fiscal year 2001.%



Evaluating OCR’ Special Education Project 201

FIGURE
Compliance Reviews Initiated in Fiscal Years 1994-2001
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The enforcement offices varied dramatically in the number of MINSPED
compliance reviews they initiated between July 1, 1993, and June 30, 2001, as
depicted in Figure 2.3

While some of these differences can be explained by regional variations in
demographics and priotities, these inconsistencies raise the concern that
MINSPED did not receive the same level of attention across the various offices.
In addition to agency-initiated compliance reviews, OCR responded to 190
complaints that raised MINSPED issues berween July 1, 1993, and June 30,
2001, and “facilitated change” in approximately forty-nine cases.”

EVALUATING THE EFFECTIVENESS OF OCR’S MINSPED
ENFORCEMENT EFFORTS

OCR’s enforcement efforts raised the awareness of more than two hundred lo-
cal school districts and five state education departments about the ongoing
overrepresentation of minority students in special education. While this issue
has received the continuing attention of scholars, some school districts in-
formed OCR officials that they had never noticed that their minority students
were overrepresented in their special education programs.® Unfortunately,
OCR has not gathered the information necessary to permit an adequate assess-
ment of the impact of its MINSPED enforcement efforts on the experiences of
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FIGURE 2
MINSPED Compliance Reviews Initiated in Fiscal Years 1994-2001
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minority students in the jurisdictions where it intervened.’ However, OCR’s
enforcement experiences over the last eight years, if properly reviewed and eval-
uated, could be invaluable in effecting change in this challenging arca. Based on
the limited information available, such an evaluation should include questions
regarding structural barriers, tactical choices, and administrative obstacles that
may have prevented the agency from having a greater impact, both within and
beyond the jurisdictions subject to compliance reviews. It is hoped that OCR’s
commitment to the civil rights of minority students in special education can be
reinvigorated and its approach honed through such self-evaluation and atten-
tion to these issues.

STRUCTURAL BARRIERS

QCR’s MINSPED project faced three major structural barriers. One important
barrier is the sheer breadch of OCR’s mission. OCR’s jurisdiction includes race,
national origin, gender, disability, and age discrimination involving sixty mil-
lion students attending 109,000 elementary and secondary schools in 15,000
public school districts and 10,000 postsecondary institutions.” These educa-
tional entities vary greatly in size, demographics, finances, curriculum, and po-
litical and social environments, in pare due to this nation’s commirment to state
and local control of public education and independence of private educational
entities. The issues concerning public school districts are often quite different
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from those facing postsecondary educational institutions. Achieving uniform
enforcement of civil rights across this diverse, highly decentralized educational
system is an extraordinary challenge.

A second structural barrier involves the limited enforcement powers OCR
has under Section 602 of Title VI. OCR seeks to resolve complaints and com-
pliance reviews by agreement, and these agreements can incorporate a variety
of measutes to remedy the violations found. However, where an educational
entity refuses to enter into a resolution agreement, the only penalty OCR can
impose is to deny a// federal financial assistance to the recalcitrant state or
school district.” Sometimes referred to as an “atomic bomb,” a funding cutoff
penalizes needy students along with education officials. Because this extreme
penalty is politically difficule to impose, OCR’s leverage in negotiations with
state and local educational agencies may be lessened.’ In contrast, Congress
recently granted OCR greater discretion to tailor penalties for violations of the
IDEA, permitting the sectetaty to withhold partial payments for substancial
violations.’® Because the IDEA now requires state education agencies to evalu-
ate and revise its policies and practices where there is racial disproportionality
in special education, DOE may be able to create a process by which OCR can
request that the secretary investigate a recalcitrant school district for violations
of the IDEA related to MINSPEL issues, and use the new discretion to with-
hold partial funding to address IDEA violations in this contexe.”

OCR’s ability to focus on the proactive MINSPED project has also been
hampered by inadequate resources to proactively enforce civil rights laws and
investigate every complaint received. In fiscal year 2000, OCR received 4,897
complaints and resolved 6,364 complaints.® Every complaint is initially re-
viewed to determine if it falls within OCR’s jurisdiction. If it does, an OCR
team develops a case plan and initiates case resolution and investigation proce-
dures.®! Some complaints require on-site investigations, and some are ex-
tremely complex, requiring lengthy and time-consuming investigations. In ad-
dition, many complaint resolution agreements require ongoing monitoring. In
fiscal year 2000, OCR conducted monitoring activities involving 2,049 com-
plaints.52 Given cutrent staffing levels, the requirement to respond to all com-
plaints significantly reduces OCR’s ability to conduct proactive enforcement
activities.

QUESTIONING TACTICAL DECISIONS

Once OCR identified the disproportionate representation of minority students
in special education as a priority area for enforcement, it had to select strategies
for achieving its enforcement goals, As an office that has traditionally viewed it-
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self as a law enforcement agency, OCR has often focused on identifying the
minimum legal duties of educational entities under the various civil rights stat-
utes it must enforce. Achieving real reductions in the overrepresentation of mi-
nority students in special education, however, requires changes in educational
practices and a commitment by public schools to create equal educational op-
portunity, not metely avoid legal violations.$? This goal requires educational
leadership av all levels, including the federal government. QCR initially
planned to pursue a multifaceted strategy of public education, compliance re-
views, and complaint reviews. In practice the agency focused on typical law en-
forcement activities—compliance reviews and complaint resolution—and pub-
lic education measures have been minimal,

Because OCR cannot hope to reach all relevant state and local education
agencies through compliance and complaint reviews, a public education strat-
egy is also necessary. While OCR developed some informational resources for
its staff, it did not produce any public documents to educate educational agen-
cies or the public about the issue of disproportionate representation or its
MINSPED project. OCR has posted on its website extensive policy guidance
on other priority areas, such as racial and sexual harassment and the use of high-
stakes testing, yet it has not posted policy guidelines about minorities and spe-
cial education, and its MINSPED project is only mentioned briefly in OCR an-
nual reports. OCR’s planned report on promising educational practices to
prevent disproportionate representation has never been issued.® OCR has done
little ro target those on the front lines in our nation’s schools-—teachers and
school administrators—to inform them about the rights of students to be pro-
tected from misidentification and misplacement in special education and pro-
grammatic strategies that have been shown to be effective in reducing the dis-
proportionate placement of minority students in special education.’

OCR has not made strong efforts to reach out to nongovernmental organi-
zations, such as the NAACP or National Association for Protection and Advo-
cacy Systems, on MINSPED issues. These organizations would be able to
conduct outreach and education activities for their own constituents, or to col-
laborate on public education activities with other related federal offices, such as
the Office of Special Education and Rehabilitative Services (QOSERS) or the fed-
erally funded Equity Assistance Centers, which provide technical assistance to
state and local education agencies on educational strategies that promote equal
educational opportunity. &

In additton, OCR has done little to publicize its compliance reviews and
the agreements it has reached with state and local education agencies. Thus,
much of the time and effort OCR invested in its MINSPED project has re-
mained hidden from view beyond those school districts or state educational
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agencies it investigated. Although the existence of the reviews is mentioned in
OCR’s annual reports, the names of the educational entities reviewed and the
existence and contents of individual agreements are only available through a
Freedom of Information Act request. This means that other school districts and
states cannot easily examine agreements and use them as guidance to volun-
tarily adopt the measures OCR has required of other state and local educational
agencies.?

Another potentially effective strategy that has received little attention is ac-
tion by the Department of Justice (DO]) to seek judicial enforcement of the
rights of minority students regarding special education. This strategy would re-
quire extensive cooperation from both OCR and DOJ. School districts often
respond to high-profile litigation by initiating changes in their policies and
practices. For example, the Third Circuit Court of Appeals” well-publicized de-
cision mandating the provision of special education in the least restricrive envi-
ronment” led to a massive inclusion effort by school districts within the circuit.
Similarly, the Supreme Court’s recent holdings that school distticts can be lia-
ble for damages for sexual harassment has spurted great activity by school dis-
tricts nationwide to develop and implement policies and practices to respond
more effectively to allegations of sexual harassment.”” Disproportionate repre-
sentation in special education has been raised in the context of school desegre-
gation cases, and OCR should work closely with DOJ to identify other desegre-
gation cases in which this strategy deserves consideration.”? While OCR’s
enforcement options may be limited, well-targeted litigation by DOJ would in-
crease national awareness of this issue.

The narrow focus of most compliance reviews may also have limited
OCRs effectiveness in reducing the disproportionate representation of minor-
ity students in special education. Compliance reviews usually focused only on
the referral, evaluation, and placement of minority students in special educa-
tion. They often did not include other issues, such as the racially disproportion-
ate use of discipline, resource inequalities, significant racial gaps in performance
on achievement tests, and underrepresentation in gifted and talented programs.
This single-issue focus may be helpful in some instances, but it could also un-
dermine OCR’s ability to direct school districts toward more comprehensive re-
forms in both general and special education—reforms that may be necessary to
resolve the overrepresentation problem, given the evidence that multiple facrors
contribute to this problem.

OCR statistics demonstrate the petvasive, negative effects of race in the
educational environment. For example, OCR data show that while African
American students comprise 17 petcent of students in public schools, they rep-
resent 33 percent of the students who were suspended, 31 percent of the stu-
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dents who were expelled, and only 8 percent of the students in gifted and tal-
ented programs.” The average scale score for math of African American fourth
graders on the National Assessment of Education Performance was thirty-one
points lower than the score of white fourth graders,” and thirty-three points
lower for reading.”™

While a broader focus in compliance reviews may increase the amount of
time OCR staff spend on any one review and could discourage school districts
from entering into agreements with OCR without extensive investigation, re-
search shows that the treatment of racial minority groups in special education
and general education are interrelated, and that a more comprehensive ap-
proach may be necessary to protect minority scudents from shifting forms of
discrimination.” It benefits minority students little to gain protection from
mistaken special education identification and/or ovetly restrictive placements
but find their educational needs unaddressed in general education, or to be sub-
jected to excessive discipline. For example, as the Chicago OCR oftice staff rec-
ognized in their 1999 report evaluating the effectiveness of their MINSPED
compliance reviews, OCR’s intervention was more effective when it included
an emphasis on improving the ability of a school district’s reading programs to
serve its diverse student population.”

ADMINISTRATIVE OBSTACLES

OCR’s MINSPED project has encountered several administrative difficulties.
These obstacles include inadequate staff resources to accomplish its mission;
failure to balance staff time among different types of enforcement activities; in-
sufficient guidance in the development of compliance agreements; inadequate
research and statistical information to support OCR’s enforcement and educa-
tion efforts; inadequate staff development and training; and barriers to sharing
essential informacdion within OCR.

Enforcement of civil rights is extremely labor intensive, OCR receives close
to five thousand complaints each year, and OCR’s regulations requite resolu-
tion of every timely complaint within its jurisdiction, which consumes at least
60 percent of its staff time.” For every complaint, OCR must at least malke con-
tact with the complainant and the complained-against educational entity, and
in most cases OCR seeks a negotiated resolution to the complaint even if it does
not pursue further investigation. In addition to its unpredictable and rising
complaint caseload, OCR monitors numerous complaint resolution agree-
ments. At the behest of headquarters, OCR enforcement offices place great
weight on timely processing of complaints.
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At best, only 40 percent of staff time is devoted to proactive work on prior-
ity areas such as the MINSPED project. Congress should provide OCR with
adequate resources to fulfill its mission. If such funds are not available, Con-
gress should grant OCR greater discretion in its complaint response process.
Certainly, greater agency discretion to refuse resolution procedures to com-
plainants raises many concerns that such discretion will not be wisely utilized. If
such a change is determined to be desirable, it must be accompanied by proce-
dures 1o make the complaint review process more transparent, allowing those
outside the agency 1o evaluate the basis for agency decisions to refuse to pursue
cettain complaints.

Regional enforcement offices outline their planned proactive enforcement
activities in proposed enforcement dockets submitted to headquarters each fall.
These dockets explain the proactive enforcement activities each office plans to
undertake in the coming year concerning each of OCR’s priority areas.”™ Once
approved, the performance of the regional offices is judged by their completion
of the activities described on the dockets.®

Because of the limited staff time available for proactive enforcement activi-
ties, any activities not listed on the dockets receive little attention.® During the
period studied, the MINSPED portions of these dockets was reported by staff
to have focused almost exclusively on proposals for compliance reviews. This
left staff with little time for public education, community outreach, or im-
provement of OCR’s ability to monitor and improve the outcomes of its en-
forcement cffores.® OCR staff did not recall receiving any direction from the
assistant secretary’s office to redirect the regional offices to a more balanced ap-
proach to their MINSPED docket development.® Many of the potential strate-
gies that OCR did not employ in the MINSPED contest, discussed above, re-
quire a great deal of time and attendion from well-trained and experienced staff.
Given dockets replete with compliance reviews and a rising complaint caseload,
QCR staff repott that they did not have time to attempt many of these other
strategies.®

OCR. staff also report recciving little guidance on the conduct of
MINSPED compliance reviews, and in particular on the negotiation and agree-
ment phase of the review process.* As a result, many compliance review agree-
ments contain vague phrases and limit OCR’s ability to review the quality of a
school district’s compliance or to seek further action from school districts when
their performance of the terms of the agreement produce litdle effect on che
school performance and special education placement of minority students.

While OCR uses statistics to help select its targets for MINSPED compli-
ance reviews, its enforcement efforts have been hampered by a lack of coordina-
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tion and adequate collection and analysis of essential statistical information.
Until 2000, the agency employed a sampling method rather than collecting
data from every single school district. While sampling daca identified national
and state trends, it did not provide regular information over time aboue individ-
ual school districts. OCR now gathers data from every school district and has
developed a unified data collection system for special education with other
agency offices. Because of the importance of effective data collection to the
analysis of the MINSPED and other issues, this new data collection procedure
should receive outside review to ensure that it is meeting the informational
needs of the agency, state and local school officials, and student advocates.

Data collection problems have also impeded any national evatuation of the
effect of OCR’s MINSPED activities, and OCR has devoted few resources to
such an evaluation. In 1999, OCR’s MINSPED national network acknowl-
edged that the lack of a usable, coordinated data collection system prevented an
adequate assessment of the effectiveness of the agency’s proactive compliance
review strategy.® [ recommended that the agency employ the same data collec-
tion instruments in all regional offices and produced suggested forms for this
purpose.” To date, this recommendation has not received formal action, al-
though some enforcement offices have voluntarily adopted the suggested forms.
Only one office, the Chicago office, conducted an evaluation of the results of its
MINSPED compliance reviews.® That report suggested that the focus of com-
pliance reviews should be shifted from special education referral, evaluation,
and placement procedures to elementary school reading programs and regular
education intervendon programs. OCR’s failure to conduct regular self-
evaluations prevents the agency from making the most effective use of its [im-
ited resources or from gathering information from the compliance review pro-
cess about what works to reduce disproportion and disseminate that informa-
tion to state and local education agencies.

The lack of organized self-evaluation regarding the impact of one of the
agency's top priorities poinis to another administrative problem within OCR:
lack of adequate mandatory opportunities for staff professional development.
To be effective, OCR staff need to receive substantive and skills-oriented train-
ing on a regular basis. They need to understand the legal context of the enforce-
ment efforts and stay up-to-date on research evaluating the effectiveness of edu-
cational strategies designed to increase educational opportunity. They also need
professional-level training in essential skills involved in investigations, negotia-
tions, public education, and outreach, and efficient use of computer technol-
ogy. They should also be able and encouraged to participate in conferences held
by other stakeholders in education.®
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OCR staff is also faced with batriers to accessing helpful information.
While OCR. maintains a Case Information System (CIS I}, it contains very
limited information.* Thus, a staff member who wanted to evaluate the con-
tents of MINSPED compliance review agreements would not be able to search
the CIS I, or any other computerized system, for such information. These doc-
uments, along with all other crucial case documents, are available only in the
hard-copy files and personal computers of individual investigators in the twelve
enforcement offices.”? OCR reports that it is working to develop a new comput-
erized case management system that would increase the data and documenta-
tion available to its staff.?? Public access to documentation also needs to be in-
creased. For example, while OCR has created an electronic library that contains
letters of findings, policy documents, and other helpful materials, this elec-
tronic library is not available to the public.”?

RECOMMEMNDATIONS

OCR deserves commendation for turning its attention to this form of discrimi-
nation, which so limits educational opportunities for many minority students.
It is essential that OCR receive the strong support and political commitment of
the federal executive and legislative branches to continue and improve its en-
forcement concerning the overrepresentation of minority students in special
education. The following recommendations should be considered to increase
the agency’s effectiveness,

1. Retain enforcement of the civil rights of minority students regarding special
education as a top priority.

2. Increase OCR MINSPED activities to develop and disseminate MINSPED
guidelines and data to the public and conduct public education and com-
munity outreach on this critical issue,

a. Develop and widely publicize clear legal requirements and policy
guidelines for states and school districts.

b. Make information on preventive educational strategies and relevant
MINSPED data easily accessible on OCR’s website, along with links
to other sources of information on the topic.

¢. Conduct outreach and education activities targeting education profes-
sionals and national and community advocacy organizations.

d. Share information about MINSPED compliance review investigations
and agreements with state and local education agencies across the na-
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tion and the public, and encourage state and local officials to use the in-
formation to conduct self-evaluations and voluntarily adopt nondis-
criminatory and preventive educational practices.

Collaborate with other DOE offices, Equity Assistance Centets, and
related nongovernmental organizations to increase public and profes-
sional knowledge about this issue.

Develop internal policies to ensure that OCR staff time is allocated to
MINSPED public education and project evaluation activities in addi-
tion to compliance reviews and complaint resolution.

3. Increase active enforcement by improving the effectiveness of compliance
reviews and complaint investigations.

a.

b.

Increase OCR initiation of MINSPED compliance reviews, which by
FY 2000 had dropped to only five per year nationwide.

Expand the focus of compliance reviews to evaluate and remedy the
multiple factors that lead to disproportionate representation in special
education, by including, for example, evaluation of discriminatory
practices in clementary school reading programs.

. Improve and coordinate daia collection activities at the national level

and improve the collection of and dissemination of data witch regard to
evaluating the effectiveness of complaint resolution and compliance re-
view agreements in reducing the disproportionate representation of
minority students in special education.

. Evaluate the compliance review process and resulting agreements to

provide staff with clear guidelines for maximizing the results of this ef-
fort and to increase the consistency of MINSPED activities across the
enforcement offices.

Organize staff professional development and training opportunities,
including substantive knowledge about the MINSPED issu¢ and in-
vestigation, negotiation, and agteement-drafting skills; maintain the
MINSPELD nerwark.

4. Employ the full range of enforcement tools.

2.

Seek authority for partial withholding of funds or develop a protocol
for referring matters, where appropriate, to OSERS for investigation
and enforcement through partial withholding under the IDEA,

. Collaborate with the DOJ to pursue MINSPED issues in desegrega-

tion cases. Where states and school districts refuse to change their prac-
tices to reduce disproportionality, refer those matters to DOJ for legal
action.
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CONCLUSION

OCR’s admirable efforts to reduce minority overrepresentation in special edu-
cation have been hampered by structueal, tactical, and administracive barriers.
OCR'’s early success with desegregation shows that, given clear legal standards
and the political will to enforce those standards, dramatic change is possible.
The ongoing and dramatic overrepresentation of minority students in special
education described throughout this volume demands that QCR, with the sup-
port of the executive and legislative branches, give this issue top priority. In so
doing, it should emphasize public education and collaboration with other
stakeholders, increase the effectiveness of its compliance and complaint reviews,
remove administrative barriers to pursuing its civil rights goals, and employ the
full range of available enforcement tools. Title VI “makes serious civil rights
enforcement possible in American education, but it only works when the execu-
tive branch is committed to full implementation and when this standard is sup-
ported by the courts.” OCR can and must be effective in remedying the cir-
cumstances that fead to this serious misuse of special education.

NOTES

1. Memorandum from Norma V. Canud to All Staff of the Office for Civil Rights, U.S,
Deparrment of Education 1 (July 6, 1995) {1995 Cantd Memo] (on file with author).
Disproportionate representation can also violate Section 504 of the Rehabilitation Act
of 1973, 29 U.S.C. § 794 (West, 1999).

2. 1995 Cantii Memo, supra nate 1, at 1.
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see Daniel J. Losen and Kevin G. Welner, this volume.

4. See, e.g., 28 C.F.R. § 42.104(b)(2)(2000); 34 C.F.R. § 100.3(b)(2)(2000}.
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ing it in the development of all relevant regulations, and giving it full responsibilicy for
interpretive guidelines, GARY ORFIELD, THE RECONSTRUCTION OF SOUTHERN EDUCATION
324, 328 (1969).

7. 42 U.5.C. § 2000d-1. In this chapter, “recipient” refers to any educational entity thar
receives federal funds.

8. Department of Education Organization Act of 1979, Pub. L. No. 96-88, 20 US.C. §
3401 et seq. (West 2000).

9. UNITED STATES COMMISSION ON CIVIL RIGHTS, EQUAL EDUCATIONAL OPPORTUNITY PROJECT
SERIES, YOL. I, at 187-90 (December, 1996) [CCR 1996 Repott.
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land, and Washington, DC. They are grouped into four “Enforcement Divisions” by
tegion.

34 C.E.R. §§ 100.6, 100.7 (2000).

Jeremy Rabkin, Office for Civif Rights, in ‘THE POLITICS OF REGUELATION 338 (James Q,
Wilson, ed. 1980).

1.

Adams v. Califano, No 70-3095 (D,C.D.C. Dec. 29, 1977). This consent order cov-
eted three actions then pending in the district coure: Adams ». Califano, No. 70-3095
(brought by representatives of racial minoricies in seventeen southern and border states;
representatives of national origin minotities, women, and handicapped persons inter-
vetied); Women 5 Equity Active League v. Califne, No. 74-1720 (broughc by representa-
tives of women); and Brewn v. Califane, No, 75-1068 (brought by representatives of ra-
cial minorities in the thirty-three other states),

Education Amendments of 1972, 20 U.5.C. §§ 1681-1688 (West 2000)
Rehabilitation Act of 1973, 29 U.5.C. § 794.

In addicion, OCR has enforcement responsibility for The Age Discriminacion Act of
1975, 42 U.S.C. §§ 6101-6107 (West 1995} and Title 1I of the Americans with Dis-
abilities Act, 42 U.S.C. §§ 12, 131-12, 134 (West 1991 & Supp.). OCR also helps im-
plement civil rights provisions in Tidle V, part A, of the Elementary and Secondary Edu-
cation Act, the maghet schools assistance program. 20 U.5.C. §§ 7201-13 (West 2000).
HALPERN, suprd note 5, at 84-91, 106-07, 287-88; Rabkin, supra note 12, at 344-45.
HALPERN, supra note 5, at 194-200,

104 S, Ct. 1211 {1984)(holding that Title XI applied only to particular college pro-
grams that received federal financial assistance; in this case, the financial aid office).
HALPERN, supra note 3, at 198-200.

Civil Righes Restoration Act, 102 Stat. 28 (1988). The Act was passed over a vero by
President Reagan, HALPERN, supra note 5, at 202.

Committee on Education and Labor, 1.8, House of Representatives, A Report on the
Investigation of the Civil Rights Enforcement Activities of the Office for Civil Rights
U.S. Department of Education 28 (December 1988)[1988 House Report].

Id. at 35.

While this chapter focuses on the effores of OCR, ie should be noted thar the Office of
Special Education and Rehabilitative Services [OSERS] of DOE also failed co provide
school districes with guidance and incentives to reduce the overrepresentation of minor-
ity students in special educartion prior to 1994,

Latry I, v, Riles, 495 E. Supp. 926, 989-90 (N.D. Cal. 1979}, affd in part and rev'd in
part, 793 F.2d 969 (9th Cir. 1984). For discussion of Larry P. v. Rifes and other litiga-
tien challenging the dispropartionate representation of minority students in special ed-
ucation, see Theresa Glennon, Race, Education, and the Construction of a Disabled Class,
1995 wisC. L. REv. 1237, 1263-86.

See, e.g., Little Rack Sch. Dist. v. Pulaski City Special Sch., 778 F.2d 404, 410, 422,
427-28 (8th Cir. 1985); McNeal v. Tate County Sch. Bd,, 508 F.2d 1017, 1020 (5¢ch
Cir. 1975); Anderson v. Banks, 520 F. Supp. 472, 500-01{3.D. Ga. 1981); of Quarles
v. Oxford Mun. Separate Sch. Dist., 868 F.2d 750, 753-54 (5th Cir. 1989).

PLACING CHILDREN IN SPECIAL EDUCATION: A STRATEGY FOR EQUITY {Kirby A. Heller et al,,
eds. 1982).
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1995 Cantd Memo, supra note 1, at 1-3,

Id. ac 1.

Jd. For a more detailed discussion of the legal theories relared to this issue, see Losen and
Welner, this volume,

Statisrical/Analytic Investigative Procedures, Over-Representation of Minorities in Spe-
cial Education Placement, Investigative Guide, Office for Civil Rights, Surveys and Sta-
tistical Support Branch, April 1994 [Investigative Guide].

Compliance reviews are investigations of state or local education agencies relating to
one or more issues thar OCR has identified 1o be of concern. They are described as
proactive because OCR selects the issues and educational entities that will be the subject
of compliance reviews. “Complaint resolution” describes OCR’s efforrs to resolve com-
plaints concerning alleged discriminatory practices that have been filed with the agency,
and QCR’s complaint resolution activities are thus primatily reactive in nature. CCR 1996
REPORT, s#pra note 9, at 206-07.

This and other informartion cited in this chapter were gathered through incerviews with
OCR staff and Megan Whiteside Shafer, a former member of the OCR staff.

QCR staff reported that there was no regular schedule, but that these telephone calls oc-
curred approximately every month or two,

While members of the MINSPED Network reported that it was difficult to specifically
assess the benefits of the network, they expressed the belief that this rather informal
sharing of information assisted seaff in improving the specificity of the monirtoring re-
quirements in their agreements, learning about educational strategies to reduce dispro-
partion and overall special education placement rares, and developing a list of available
educational consultants 1o recommend to local school districts.

The biennial Elementary and Secondary School Civil Rights Compliance Reports,
which report data from a sample of U.S. school districes, are the best (and often only)
available source of racial, erhnic, and gender information on rates of carporal punish-
ment, suspension and expulsion, identification in the categories of mental retardation,
serious emotional disturbance, and specific learning disability, receipt of high school di-
ploma, English Language Learners, Gifted and Talented, and AP Math and Science in
public schools. This major data collection effort has had its own difficulties. The 1996
dara proved unusable, and the report on the 1998 data was not made available unsil Au-
gust 2000, For the first time in 2000, OCR collected data from all local school districts.
It also develaped an electronic daca submission program and warked with other agency
offices to develop a single, unified data collection system regarding students with dis-
abilities. These are important steps toward improving the quality of the data available ro
OCR and the public. Accessibilicy of the data continues 1o be a problem. The 1994 and
1998 Civil Rights Compliance Data have not been posted on the agency’s website; they
are only available from the Office for Civil Rights by written request. As of January
2002, the 2000 dara have not been made available.

CCR 1996 REPORT, suprg rtote 9, ar 209-12,

T4, ar 209, This approach is outlined in U.8. Deparcment of Education, Office for Civil
Rights, Case Resolution Manual, seadlable at hiip:/lerww.ed.govioflicessf OCR/doc/
ocrerm.heml (last visited Jan, 16, 2002).

Id ar 211,

Id. at 210 (quoting Norma Cantd}.
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See supra note 34.

Letter from Rebekah Tosado, Acrorney, Office of the Assistant Secretary, to Theresa
Glennon, p. 2 (Qctober 11, 2000) (on file with author).

This desctiption is based on a review of more than fifty compliance-review agreements
between OCR and state or local education agencies furnished to the aurhor in response
ta a Freedom of Information Act ("FOIA”) Request, Letter from Theresa Glennon to
Nicole Huggins, Attorney, Office for Civil Rights, July 21, 2000[FOIA Request](on
file with author).

Id

See, e.g., Memo from Megan Whiteside to Brenda Wolf and Maonitoring Letters re-
ceived through FOIA Request, which show such results in several school districes, in-
cluding Laurel Public School District, MS; Montgomety County, MD, and Appo-
quinimink, VA,

U.5. CIVIL RIGHTS COMMISSION, EQUAL ERUCATIONAL QPPORTUNITY AND NONDISCRIMINA-
TION FOR STUDENTS WITH DISABILITIES: FEDERAL ENFORCEMENT OF SECTION 504, Table
3.11, p. 75 [CCR 1997 Report].

These data are based on documentation provided in response to Freedom of Informa-
tion Act Requests. This documentation lists all complaines raising MINSPED issues
filed with OCR. between July 1, 1993, and June 30, 2001, and all compliance reviews
concerning MINSPELD issues initiated by the agency in that same time period [Com-
plaint Summary and Compliance Review Summary](on file with the author}).
Compliance Review Suminary, supra note 48.

A

Id.

Complaint Summary, supra note 48,

These statemencs were made by local school districe officials to Megan Whiteside Shafer
in the course of her work on compliance reviews. In 1997, Congress required stave edu-
cation agencies ro collect and examine “data to determine if significant dispropor-
tionality based on race is occurring in the State” regarding the identification and/or
placement in particular educarional settings, and if such a disproporrionality is found,
the State must review and revise its policies, practices, and procedures to ensure that
chey comply with statutory requirements. Individuals with Disabilities Education Act
Amendments of 1997, Pub, L. 103-17, $ 618 (c); 20 U.S.C. § 1418(c) (West 2000).
Far a discussion of the efforts OCR has made to evaluate its enforcement efforts, see
infra text. While the author requested all compliance reviews concerning MINSPED is-
sues, it is possible that same compliance reviews that affected minority studenas in spe-
cial education, such as reviews concerning compliance with the least restrictive educa-
tion requirement in predominantly minority school districts, were not listed on its data
collection system under MINSPED and therefore were not available for this analysis,
CCR 1996 REFORT, supra note 9, at 164,

34 C.F.R. § 100.8. Complex procedures, including express findings on the record,
thirty days notice to Congress, opportuniry for an adminiscrative hearing and judicial
review, must be followed for every funding tesmination. J4, ar $$ 100.9-100.11. OCR
can also make a recommendation to the Department of Justice that it bring an action
against a noncompliant educational entity. /4 at § 100.8(a).

Rabkin, supra note 12, ar 342-43; HALPERN, stpra note 5, at 294-95,
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The 1997 Amendments to the Individuals with Disabilities Education Act permit the
secretary of education to “withheld, in whole or in part, any further payments to the
State, for substanttal violations of the IDEA. 20 U.8.C. § 1416{a)(West 2000).
Individuals with Disabilities Education Act Amendments of 1997;: Pub. L. 105-17, 20
U.S.C.§ 1408 (West 2000),

Oftice for Civil Rights, Fiscal Year 2000 Annual Report to Congress [2000 OCR An-
nual Report].

Id.

1d. The majority of complaints filed with OCR, 55 percent in fiscal year 2000, involved
allegations of discrimination on the basis of disabilicy. Jd.

HALPERN, sigpra note 5, at 304,

For example, OCR’s Investigative Guide and 1995 Canni Memo have not been easily
available to the public. Nor have QCR’s Title VI handbock, which included a section
on MINSPED, or a comprehensive report on the issue prepared by Project FORUM of
the MNational Association of State Direcrors of Special Education {NASDE)} for OCR
and the Office of Special Education Programs (OSEP) at DOE, been made easily
available to the public. The Project FORUM repott, ene of five reports NASDE has
conducted on the dispropottionate representation of minotity students in special edu-
cation, is available for sale on the NASDE website, but that information is not promi-
nently displayed on the OCR website.

See, e.g., The Use of Tests as Part of High-Stakes Decision-Making for Students: A Re-
source Guide for Educators and Policy-Makers (December, 2000) (archival file) and Re-
vised Sexual Harassmenc Guidance: Harassment of Students by Schooel Employees,
Other Students, or Third Parcies, January 2001 (available ar hiep://worwed.goviof-
ficesfOCR). The OCR 2000 Annual Report, seupra note 60, does nor even mention mi-
norities in special education as a priority area.

‘The Narional Academy of Sciences has just completed a two-year study of the dispro-
partionare number of students from minority backgrounds placed in special education.
The publication of this study provides OCR with an excellent opportunity to step up its
public education efforts. NATIONAL RESEARCH COUNCIL, MINORITY STUDENTS IN SPECIAL
AND GIFTED EDUCATION (M, Suzanne Donovan and Christepher T. Cross, eds. 2002)
National Academy Press, Washingron, DC.

In 2000, OCR staff with whom the author spoke could only recall one conference OCR
sponsored for educational professionals and advocates for students. Held in New Or-
Ieans, it targeted the southern tier of the country and included several workshops on le-
gal issues and best pracrices related to disproportionate representation. The Access ta a
Quality Education conference, Seprember 20-22, 2000, held in New Otleans, Louisi-
ana, was sponsored by the Southern Division of the Office for Civil Rights and the U.S.
Department of Education—funded Equity Assistance Centers. This conference, which
was attended by numerous education professionals and the author, provided partici-
pants with excellent resources on disproportionate representation and other educational
equity issues.

Information abour the federally funded Equity Assistance Centers, which were origi-
nally funded to assist school districts in their desegregation efforts but now focus on
other educational equity issues as well, can be found ac heep://www.ed.gov/EdRes/
EdFed/equity.heml.
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Racial Inequity in Special Education

The need for greater public dissemination of information regarding OCR enforcement
was identified by the Civil Rights Commission as well. CCR 1996 REPORT, supra note 9, at
205.

Oberri v. Board of Educ., 995 F.2d 1204 (3d Cir. 1993).

Davis v. Monroe Country Bd. of Educ,, 119 §. Ct. 1661 (1999),

See Losen and Welner, this volume,

QFFICE FOR CIVIL RIGHTS, 10.5. DEFARTMENT QF EDUCATION, 1998 ELEMENTARY ANy SECOND-
ARY SCHOOL CIVIL RIGHTS COMPLIANCE REPORT, PROJECTED VALUES FOR THE NATION at 1
(2000) {available on request from the Office for Civil Rights; data on file with auther).
Nartional Center for Education Statistics, The Nation's Reporc Card: Mathematics
2000 at 59 (2001).

National Center for Education Statistics, The Nation’s Report Card: Fourth-Grade
Reading Highlights 2000 at 6 (2001).

See Bech Harry et al., this volume. African American boys may be especially vulnerable
to discrimination across a wide range of educational practices. See, Theresa Glennon,
Knocking Against the Rocks: Evalpating Institutional Practices and the African-American
Bay, 5] HEALTH CARE L. & POL'Y 601 (2002).

Increasing OCRs Impact: Draft Report of the Chicago Office Minorities and Special
Education Team 37-42, 45-6 (June 30, 1999){on file with author).

Office for Civil Rights, Fiscal Year 1999 Annual Repore to Congress, [1999 OCR An-
nual Report],

CCR 1996 REPORT, supra note 9, at 207-08.

This performance review process was explained to the author by Megan Whiteside
Shafer.

The 1999 OCR Annual Repott, supra note 78, describes the goal of 40 percent alloca-
tion of staff time to proactive enforcement activities. Some staff reported char complaint
investigations and monivoring often consumed closer to 80 percent of the time of re-
gional enforcement staff. In addition, some staff complained that there was simply too
much work given the number of staff available. Certainly, OCR increased its handling
of complaints and conducting of compliance reviews between fiscal years 1993 and
1999. In fiscal year 1993, OCR had 854 full-time equivalent employees in action.
Thaose employees received approximarely 5,090 complaints, resolving 4,484 of those
complaints, and initiated approximately eighty-nine compliance reviews during thac fis-
cal year. By fiscal year 1999, OCR staff had diminished to 737 full-time equivalent em-
playees. They received 6,628 complaints, resolved 5,369, and initiated seventy-six com-
pliance reviews. &, Because QCR does not provide further information about the
degree of staff time required for its various activities, it is difficult to determine whether
staff shortages unduly rescrict the agency’s ability to pursue a more effective approach to
protecting minority students fram misuse of the special education system, bur the ade-
quacy of its staffing levels requires careful scrutiny.

The [imitations on public education and outreach were reported in CCR 1996 REPORT, st~
pranowe 9, ac 213-14.

Some of the information in this secton is based on conversations with Megan White-
side Shafer and current OCR staff wha wished to remain anonymous.

See also, CCR1996 REFORT, supra note 9, at 213-15.

Id. at 214-15,
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Minorirics and Special Educarion, Measuting Impact of OCR Compliance Reviews: A
Recommended Approach developed by OCR’s Minorities and Special Education Na-
tional Network 1 (undated memorandum)(on file with author).

Id ar2-3,

Increasing OCR's Impacr, supra note 77.

For example, some of the OCR staff who wanted to attend the Civil Rights Project
Conference on Minority Issues in Special Education, a topic clearly relevant to cheir
work, informed me that they were unable to receive the funding to attend.

The infarmation available through the CIS 11 is described in the CCR 1596 REPORT, supra
note 2, ar 215,

Telephone call with Nicale Huggins, July 21, 2000.

2000 OCR Annual Reporc, supra note 60.

CCR 1996 REFORT, supra note 9, ac 215,

Gary Otfield, The 1964 Civil Rights Act and American Education, i1 LEGACIES OF THE
1964 CIVIL RIGHTS ACT 89, 128 (Bernard Grofman, ed. 2000)

1 am especially grateful to Megan Whiteside Shafer for her significant assistance in conducr-

ing this analysis of OCR’s enforcement activities regarding minorities in special educatian.
Ms. Shafer was on the saff of the OCR Enforcement Office in Philadelphia for five years, She
pesonally conducted compliance reviews concerning minorities in special education and par-
ticipated in the OCR natienal nerwork relared to the issue and generously shared her exper-
tise and experiences with me.






