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Foreword

I was a freshman member of Congress in 1975, one of only seventeen Republi-
cans elected to the House of Representatives in the wake of Watergate. As such,
I was named the ranking Republican on the Select Education Subcommittee
and charged with helping to write what would later become the Individuals
with Disabilities Education Act (IDEA).

As you will learn from seading Racial Inequity in Special Education, the
benefits of specidl education are not always extended equally to students with
disabilities, despite the best intentions of the law. These alarming disparities
suggest that we need to do better. We must do becter.

I commend the authors for taking a hard [ook at this subject. This book
provides important direction, for those of us in Congtess and for those in our
schools. The authors show us where we need to do better to ensure equal educa-
tional opportunities for afl of our students, whatever their race or socioeco-
noraic status. Where school [eadership fails to address those issues that have an
adverse impact on children of color and children with disabilities, we must bol-
ster our efforts to protect every child’s civil rights.

There is no doubt that successfully addressing the issues raised in this
boak, particularly as they relate to children of color, will require an infusion of
funding for higher quality teaching in both general and special education, early
intervention, increased training for school administrators and teachers, and
greater access to effective special education supports and services in the least re-
strictive environment. We must also ensure that even the highest poverty
school districts have the means necessary to provide the free appropriate public
education that all children with disabilities are entitled to.

I see this as part of a larger issue—to get adequate resources properly tar-
geted for all children who need them. When the initial special education legisla-
tion was being drafted in 1975, twenty-six federal court decisions had been
cansolidated to make the case that children with disabilities had a constitu-
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x  Racial Inequity in Special Education

tional right to receive 2 free and appropriate education. We had to see that this
was enforced, and it was not an easy task. As we labored over the details, those
of us who worked on the bill agreed chat this was a difficult but extremely im-
portant step.

We knew it would be costly, and we all believed that since it was a federal
constitutional guarantee, the federal government should bear a good portion of
the cost. In the end, we agreed that 40 percent of the additional costs of special
education would be paid by the federal government.

We have seen much progress since we passed the initial legislation.
Children with disabilities are now being educared alongside their peets in un-
precedented numbers. We have shown that education helps these children lead
more independent and fulfilling lives. We have learned that investing in special
education enriches society as a whole.

But we have fallen woefully short on our funding commitment. Today, the
federal government pays only 17 percent of special education costs. The
chronic underfunding of special education is inexcusable. It was also a major
factor in my decision to leave the Republican Party in 2001 and declare myself
an independent.

When [ went to battle with the Bush administration fast year over reaching
the 40 percent funding figure, the administration argued against approving any
increase until the overidentification of special education children, specifically
minorities, was fully studied. I countered that by not fully funding special edu-
cation we were robbing other vital educational programs, such as early educa-
tion, which are such a critical part of our system.

The evidence overwhelmingly shows that quality carly education dramaci-
cally reduces the need for special education placement in later years. Therefore,
it could be said that the lack of carly educational programs such as Head Start is
more likely the reason for high identification of special education needs. My ar-
guments were made to no avail.

States and towns are left to bear the burden of the federal government’s
failure to live up to its long-ignored promise. In my home state of Vermont,
and in the nation, this is a trend that cannot be sustained. If we had met our 40
percent commitment, Vermont’s share of special education funding would
have been $32.6 million in fiscal year 2002, rather than $13.2 million. I have
heard the cries for help, from parents, teachers, local school boards, and legisla-
toss. In fact, state legislatures throughout the country have made full funding of
IDEA a wop priority.

This problem will only grow worse as the number of children enrolled in
special education continues to grow. Figures recently released by the U.S. Cen-
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sus Bureau suggest that one out of every twelve children in the United States
has a physical or mental disability, a sharp increase from the previous decade.
Special education enrollments have spiraled in the past decade, and more chil-
dren are being diagnosed with multiple disabilities.

The solution is not difficult. I have proposed legislation to boost special ed-
ucation funding by $2.5 billion each year untl 2007, at which time Congress
will have met its 40 percent commitment. I will continue these efforts for aslong
as I serve in the U.S, Senate, and 1 remain hopeful that we will eventually suc-
ceed. The gaps in our system are not entirely about money, but fully funding
special education would ease the pressures on schools throughout the country.

We have come a long way since 1975, but there is still much work to be
done.

SENATOR |AMES M. JEFFORDS
Independent-Vermont
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INTRODUCTION

Racial Inequity in Special Education

DANIEL |. LOSEN
GARY ORFIELD

Before Congress passed the Education for All Handicapped Children Act—
now known as the Individuals with Disabilities Education Act (IDEA)—nearly
half of the nation’s approximately four million children with disabilities were
not receiving a public education.! Of the children who were being educarted in
public schools, many were relegated to a ghetto-like existence in isolated, often
run-down classrooms located in the feast desirable places within the school
building, or sent to entirely separate facilities.? Since its passage in 1973, the
IDEA has brought tremendous benefits: today, approximately six million chil-
dren with disabilities enjoy their right to a free appropriate public education.?
IDEA’s substantive rights and procedural protections have produced significant
and measurable outcomes for students with disabilities: their graduation rates
have increased dramatically, and the number of these students who go on to
college has almost tripled since 1978 (though it is still quite low).*

Despite these improvements, the benefits of special education have not
been equitably distributed. Minority children with disabilities all too often
experience inadequate services, low-quality curriculum and instruction, and
unnecessary isolation from their nondisabled peers. Moreovet, inappropriate
practices in both general and special education classrooms have resulted in over-
representation, misclassification, and hardship for minority students, particu-
latly black children.

A flood of concerns expressed by community leaders about minority chil-
dren being misplaced in special education prompted The Civil Rights Project at
Harvard University to commission the research for this book. Since the early
1970s, national surveys by the Office for Civil Rights (OCR) of the U.S. De-
partment of Education have revealed persistent overrepresentation of minarity
children in certain disability categories.” The most pronounced disparities then
were black® children who, while only 16 percent of the total school enrollment,
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represented 38 percent of the students in classes for the educationally mentally
retarded.” After more than twenty years, black children constitute 17 percent of
the total school entollment and 33 percent of those labeled mentally retarded—
only a marginal improvement.® During this same period, however, dispro-
portionality in the area of emotional disturbance (ED) and the rate of identifi-
cation for both ED and specific learning disabilities (SLD) grew significantly
for blacks.”

To better understand this persistent overrepresentation trend, as well as
growing reports of profound inequities in the quality of special education, The
Civil Rights Project set out to find the best research available. In the original
call for papers we asked leading scholars from around the country to document
and clarify the issues for minority students with regard to special education. As
researchers pursued this task and analyzed possible contributing factors, our
fears about the persistence of these problems, the complexities of the contribut-
ing factors, and the lack of proven solutions were confirmed.

Our primary purpose in presenting this information is to identify and solve
the problem, not to assign blame. This research is intended to inform the de-
bate on special education and racial justice and to provide educators, research-
ers, advocates, and policymakers with a deeper understanding of the issues as
they renew their efforts to find workable solutions. Using national-, state-, dis-
trict-, and school-level data, these studies document the current trends for mi-
nority students regarding identification and restrictiveness of placement. They
explore some of the most likely causes, dispel some myths and oversimplified
explanations, and highlight the complex interplay of variables within the con-
trol of educators at all levels of government. Recognizing the critical role that
advocacy has played in securing the rights of all children to educational oppor-
tunity, this bock also provides analysis of the evolving role of the law in stop-
ping inappropriate practices that harm children of color, and in guaranteeing
equitable benefits from special education.

The findings in this book point to areas where much improvement is
needed and offer an array of ideas for remedies and suggestions for continued
research. It is important to recognize that concerns about special education are
nested in concerns about inequities in education generally. Special education
overrepresentation often mirrots overrepresentation in many undesirable cate-
goties—including dropping out, low-track placements, suspensions, and in-
volvement with juvenile justice—and underrepresentation in desirable cate-
gories such as gifted and talented (sce Figure 1). Because special education
inequities are often tied to general education issues, remedies should address
shortcomings in both special and general education. The recommendations,
which are aimed at improving policy and practice, were developed through ex-
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FIGURE 1

Racial Disparities for Special Education Mirror Disparities in
Other Aspects of Schooling

B % of total enroliment

B 2 of these suspended

[ 9 of these with
mental retardation

B 9 of those labeled
gifted and talented

Blacks Whites Hispanics

Source: Office for Civil Rights 1998 data {see note 8).

tensive analysis of the efforts and experiences of educarors, policymakers, attor-
neys, and civil rights enforcement agents. We hope the recommendations will
help prevent harmful misidentification and inappropriate placements of minor-
ity students, and encourage effective and equitable leadership, enforcement,
and distribution of resources to ensure that all children who need special educa-
tion support receive appropriate and high-quality services.

ISSUES EXPLORED AND FINDINGS

Much of the empirical research in this book explores patterns of overrepre-
sentation of minority children by disability category and whether, once identi-
fied, they experience relatively less access to the general education classroom
than similarly situated white children. The evidence suggests that black over-
representation is substantial in state after state. The studies reveal wide differ-
ences in disability identification between blacks and Hispanics and between
black boys and black girls that cannot be explained in terms of social back-
ground or measuted ability.
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Both the statistical and qualitative analyses in this book suggest thar these
racial, ethnic, and gender differences ate due to many complex and interacting
factors, including unconscious racial bias on the part of school authorities, large
resource inequalities that run along lines of race and class, unjustifiable reliance
on IQ and other evaluation tools, educators’ inappropriate responses to the
pressures of high-stakes testing, and power differentials between minority par-
ents and school officials.

This book examines whether the numerous causes of overrepresentation
are likely race linked, which is a distinctly different inquiry from whether inten-
tional racial discrimination is the primary cause. Absent a blatantly discrimina-
tory (i.e., illegal as written) policy or practice, to establish that different treat-
ment is purposeful and racist requires specific proof of intent, which is usually
discovered through legal enforcement proceedings. The research in this book is
obviously not specific enough to explore questions of incent.*

Overidentification

On October 4, 2001, the U.S. House of Representatives Committee on Educa-
tion and the Workforce convened hearings about the overidentification of mi-
nority students in special education. In his testimony, Representative Chaka
Fattah concluded with the following story of Billy Hawkins:

For the first fifteen years of his, life Billy Flawkins was labeled by his teachers
as “educable mentally retarded.” Billy was backup quarterback for his high
school football team, One nighe he was called off the bench and rallied his
team from far behind. In doing so, he ran complicated plays and clearly
demonstrated a gift for the game. The school principal, who was in the
stands, recognized that the “retarded boy” could play, and soon after had
Bifly enrolled in regular classes and instructed his teachers to give him extra
help. Billy Hawkins went on to complete a Ph.D. and is now Associate
Dean at Michigan’s Ferris State University.!!

Students like Billy Hawkins seldom get the “call off the bench” and an op-
portunity to shine in front of their principal. Instead, they are removed from
the mainstream and never realize their talent. Unfortunately, some in Congress
responded to findings we released in carlier reports and to stories like Dr.
Hawkins’ by opposing efforts to guarantee and fully fund special education at
the level Congress originally intended,? claiming a need to “fix” special educa-
tion before providing more funds.'* This book addresses discrete areas of deep
racial inequity within a much larger system of special education. It would be
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wrong to restrict or withhold promised expenditures for all students with dis-
abilities in every state of the nation based on the issues identified in this re-
search.

Of the inequalities in education experienced by minority schoolchildren,
those in special education are better documented than most. In 1998, approxi-
mately 1,5 million minority children were identified as having mental retarda-
tion, emotional distutbance, or a specific learning disability.”¥ More than
876,000 of these were black or Native American,'® and black students were
nearly three times as likely as white students to be labeled mentally retarded. !¢
Mental retardation diagnoses are relatively rare for all children, and the last
twenty years have witnessed a modest decrease in the percentages of students la-
beled mentally retarded for neatly all racial groups.?”

Despite this fact, U.S. Department of Education data from 2000-2001
show that in at least thireeen states more than 2.75 percent of all blacks enrolled
were labeled mentally retarded. The prevalence of mental retardation for whites
nationally was approximately 0.75 percent in 2001, and in no state did the inci-
dence among whites ever rise above 2,32 percent.'® Moreover, nearly three-
quarters of the states with unusually high incidence rates (2.75%-~5.41%) for
blacks were in the South.” This is arguably a continuation of the problem as a
southern phenomenon chat was first observed in the National Research Coun-
cil's data from 1979,2 although both then and now many northern states also
exhibit remarkably high rates. One positive sign is that southern states exhib-
ited the largest decreases in sheet percentages since 1979.21

The data in these studies are generally analyzed in one of three ways. In
one, a given minotity group’s percentage enrollment in the general population
is compared to that group’s percentage identification in a given disability cate-
goty. In the second, the actual risk level for a minority group is calculated by di-
viding the number of students from a given racial group with a given disability
by the total enrollment of that racial group. And in the third way, these risk lev-
els are calculated for each minority group and then compared. These compari-
sons are described as risk ratios and are usually reported in comparison to white
children.?

In chapter two, Tom Parrish, a senior research analyst with the American
Institutes for Research, calculates risk levels using U.S. Department of Educa-
tion data based on the number of children eligible for special education re-
ported by each state for children between the ages of six and twenty-one in
1998, and compares that with census estimates of children of the same age for
each state for the same year. Parrish then calculates the risk ratios for each mi-
nority group by cognitive disability category for every state and for the nation.
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He finds that black children are 2.88 times more likely than whites to be labeled
mentally retarded and 1.92 times more likely to be labeled emotionally dis-
turbed.

Blacks are the most overrepresented minority group in every category and
in nearly every state.”® The gross racial disparities that exist between many mi-
nority groups and whites in terms of menta] retardation also exist in other cog-
nitive disability categories, but ate less pronounced. Nationwide, blacks and
Native Americans are less often overidentified for specific learning disabilities
(i.e., black children are more than twice as likely as white children to be found
to have a specific learning disability in only nine states).

Parrish alsa shows the extent of overidentification of other minorities in
the ED and SLD categories.? In the SLD category, for example, only in Hawaii
are Asian Americans/Pacific Islanders identified at neatly twice the rate of
whites. On the other hand, Native American children in six states are identified
at more than twice the rate of whites.

Latinos and Asian Americans are generally underidentified compared to
whites in most states and in most categories, taising the possibility of inade-
quate attention to their special needs; however, the state-level data may under-
report the problem for some groups. According to a 1982 National Research
Council (NRC) report, district-level data on Hispanics from 1979 suggested
that a wide variety of both over- and underrepresentation tended to cancel each
other out in aggregate state-level data.?® Neither the 2002 NRC report, “Mi-
nority Students in Special and Gifted Education,” nor the studies in this book
conducted a district-level analysis with national data comparable to that con-
tained in the 1982 study of Hispanic identification rates. However, Alfredo
Artiles, Robert Rueda, Jestis José Salazar, and Ignacio Higareda, in their analy-
sis of large urban school districts in California, reveal that disproportionate rep-
resentation in special education is far more likely for (predominantly Latino)
English-language learners in secondary school than in elementary school. Thus,
the problem may even be hidden when elementary and secondary school data
are aggregated ar the district level.

Edward Fierros and James Conroy’s research in chapter three, which does
examine district-level data from throughout Connecticut and from selected
U.S. cities, suggests that the state data may miss disturbing trends for minority
overrepresentation in a given category or educational setting.?® Generally speak-
ing, the most serious racial disparities (both under- and overrepresentation) be-
come apparent when data on minority children are disaggregated by race/eth-
nicity subgroups, cognitive disability category, gender, and placement-—at least
down to the district level.
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Educational Placement

Readers should not forget that students with disabilities are entitled to receive
supports and services in a setting best suited to their individual needs, and not
to be automatically assigned to a separate place, subjected to low expectations,
or excluded from educational opportunities. While substantially separate edu-
cational environments are certainly best for some individuals, it is equally well
established in research that students with disabilities benefit most when they
are educated with their general education peers to the maximum extent appro-
priate, and this is reflected in the law.?”

Fierros and Conroy’s work demonstrates that, once identified as eligible
for special education services, both Latinos and blacks are far less likely than
whites to be educated in a fully inclusive general education classroom and far
more likely to be educated in a substantially separate setting. The data Fierros
and Conroy explore show a consistent trend toward less inclusion for minerity
children at the national, state, and district levels. The relationship between race
and greater exclusion, also not examined in the NRC’s 2002 report, suggests
that, among students with disabilities, black and Latino children with disabili-
ties may be consistently receiving less desirable trearment than white children.
Fierros and Contoy further disaggregate the racial data by disability type for the
state of Connecticut and find a lower level of inclusion for blacks and Hispanics
compared to whites among each of the three disability types examined (stu-
dents with mental retardation, emotional discurbance, and specific Jearning dis-
abilities),

The concern with the overrepresentation of minorities would be mitigated
if the evidence suggested chat minority children reaped benefits from more fre-
quent identification and isolation. But as government officials acknowledge?
and as data demonstrate, this does not appear to be the case.?

Low-Quality Evaluations, Supports, and Services

In their chapter, David Osher, Darren Woodruff, and Anthony Sims illustrate
how the issue is often not as simple as the false identification of a nondisabled
minority child. Many minority children do have disabilities but are ar risk of re-
ceiving inappropriate and inadequate services and unwarranted isolation.
Osher et al. point out that, for some children, receiving inappropriare services
may be more harmful than receiving none ar all, For others, not receiving help
early enough may exacerbate learning and behavior problems.

Both problems are reflected in disturbing statistics on outcomes for minor-
ity children with disabilities. As Donald Oswald, Martha Coutinho, and Al
Best report in the opening lines of the book’s first chapter, there are dramatic
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differences in what happens to minority students with disabilicies after high
school:

In the 1998-1999 school year, over 2,2 million children of color in U.S.
schools were served by special education (U.S. Deparunent of Education,
2000). Post-high school outcomes for these minority students with disabil-
ities are strikingly inferior. Among high school youth with disabilities,
about 75 percent of African American students, as compared to 47 percent
of white students, are not employed two years out of school. Slightly more
than half (52%) of African Americans, compared to 39 percent of white
young adults, are still not employed three to five years out of school. In this
same time period, the arrest rate for African Americans with disabilities is 40
percent, as compated to 27 percent for whites (Wagner, D’Amico, Marder,
Newman, & Blackorby, 1992).

In addition to these pateerns, Osher, Woodruff, and Sims provide new data
depicting substantially higher rates of disciplinary action and placement in cor-
rectional facilities for minoriry students with disabilities still in school. Based
on their review of the data and other research, they suggest that investments in
high-quality special education and early intervention are sorely needed and
could reduce the likelihood that minority students with disabilities will develop
serious discipline problems or eventually wind up in correctional facilities.

Racial Discrimination and Other Contributing Factors

In a society where race is so strongly related to individual, family, and commu-
nity conditions, it is extremely difficult to know what part of the inequalities
are caused by discrimination within the school. These studies, however, do un-
cover correlations with race that cannot be explained by factors such as poverty
or exposure to environmental hazards alone, While the scope of this research
does not attempt to depict a definitive causal link to racial discrimination, the
rescarch does suggest that unconscious racial bias, stereotypes, and other race-
linked factors have a significant impact on the patterns of identification, place-
ment, and quality of setvices for minority children, and particularly for African
Ametican children.

The researchers recognize that factors such as poverty and environmental
influences outside of school contribute to a heightened incidence of disability
in significant ways. All analysts who attempt to sort out the causes of inequality
in U.S. institutions of course face the dilemma that some of the differences in
subtracted control variables are themselves products of other forms of racial dis-
crimination. For example, if a researcher determined that 40 percent of the as-
sociation between race and shorter life expectancy could be explained by pov-
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erty, we have to understand that the poverty in question may be influenced by
employment discrimination or be due in part to a second-generational effect of
segregated schooling. Therefore, despite the importance of statistical controls,
it is well established that many controls will lower the estimates of the effect of
race when race is examined as an isolated variable. What happens in school is
only a subset of the far more pervasive impact of racial discrimination thar af-
fects minority families and their children.

Even when researchers assume that poverty is independent of race and sub-
tract race and other background variables, many of the trends highlighted by
this research appear to contradict the theory that poverty is primarily to blame
and thar race is not a significant factor. Those trends include the following: (a)
pronounced and persistent racial disparicies in identification between white and
black children in the categories of mental retardation and emotional distur-
bance, compared with far less disparity in the category of specific learning dis-
abilities; (b) a minimal degree of racial disparity in medically diagnosed disabili-
tics as compared with subjective cognitive disabilities; () dramatic differences
in the incidence of disability from one state to the next; and (d) gross disparities
between blacks and Hispanics, and between black boys and girls, in identifica-
tion rates for the categories of mentally retarded and emotionally disturbed.

The data on disproportionate representation is compatible with the theory
that systemic racial discrimination is a contributing factor where disparities are
substantial, Moreover, the trends revealed in this book are consistent with the
theory that different racial groups, facing different kinds of stereotypes and
bias, would experience racial disparities differently. States with a history of ra-
cial apartheid under de jure segregation, for example, account for five of the
seven states with the highest overrepresentation of African Americans labeled
mentally retarded—Mississippi, South Carolina, North Carolina, Florida, and
Alabama.* This trend suggests that the “soft bigotry of low expectations” may
have replaced the undeniable intentional racial discrimination in education
against blacks that once pervaded the South.?’ In contrast, #e southern state was
among the top seven states where Hispanic children deemed mentally retarded
were most heavily overrepresented.

The effects of poverty cannot satisfactorily explain racial disparities in identi-
fieation for mental retardation or emotional disturbance. Regression analysis
suggests that race, gender, and poverty are all significant factors. Oswald,
Coutinbo, and Best specifically asked whether, “taking into account the effects
of social, demographic, and school-related variables, gender and ethnicity are
significantly associated with the risk of being identified for special education.”?
Their examination of each factor at the district level {based on all of the districts
surveyed in OCR’s database combined with the National Center for Education
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Statistics, Common Core of Data) finds that, although disability incidence of-
ten increases with poverty, when poverty- and wealth-linked factors are con-
trolled for, ethnicity and gender remain significant predictors of cognitive dis-
ability identification by schools.? Specifically, wealth-linked factors included
per pupil expenditure, median housing value, median income for households
with children, percentage of children in houscholds below the poverty level,
and percentage of adults in the community who have a twelfth-grade education
ot less and no diploma.

Most disturbing was that in wealthier districts, contrary to the expected
trend, black children, especially males, were maore likely to be labeled mentally re-
tarded.? Moreover, the sharp gender differences in identification within racial
groups, also described in the 2002 NRC report,® are not explained by the pov-
erty theory.

Large demographic differences among minority groups ate also discussed
by Parrish and by Fierros and Conroy, and each confirms that the influence of
race and ethnicity is significant, and apparently distinct from that of poverty.
For example, Parrish reviews the data for each racial group across all fifty scates
and finds that, in comparison to whites, each minority group is at greater risk of
being labeled mentally retarded as their percentage of the total enrolled popula-
tion increases.”’

That poverty does account for some of the observed racial disproportions
in disability identification comes as no surprise. Certain minority groups are
disproportionately poor. Logically, one would expect poverty to cause a higher
incidence of “hard” disabilities (e.g., blindness and deafness) among members
of low-wealth minority groups, due to the impact of poor nutrition and inade-
quate prenatal care.®® But the most recent research shows that blacks in any
given state are substantially less likely to be ovetrepresented in these hard cate-
gories.”

Finally, the theoty that poverty and socioeconomic factors can explain all
or most of the observed racial disparities fails to account for the exzreme differ-
ences between black overrepresentation and Hispanic underrepresentation, dif-
ferences that are even more significant in many states than disparities between
blacks and whites.®® For example, blacks in Alabama and Arkansas are more
than seven to nine times as likely as Hispanics to be labeled mentally recarded.®
Moreover, nationally and in many other states,* the disparity in identification
rates for mental retardation and emotional disturbance between blacks and His-
panics is greater than the disparity between blacks and whites. Yet Hispanics,
like blacks, are at far greater risk than whites for poverty,* exposure to environ-
mental toxins in impoverished neighborhoods,* and low-level academic
achievement in reading and math.® Thus, the high variation in identification
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rates among minotity groups with similar levels of poverty and academic failure
casts serious doubt on assertions by some researchers that it is primarily poverty
and not bias that creates these deep racial disparities.*

Multiple Contributing Factors

Most students with disabilities enter school undiagnosed and are referred by reg-
ular classroom teachers for evaluations that may lead to special education identi-
fication and placement. Therefore, the cause of the observed racial disparity is
rooted not only in the system of special education itself, but also in the system of
regular education as it encompasses special education.”” Most students referred
for evaluation for special education are deemed in need of services.®® If differen-
tial referral is a key element, then the perceptions and decisions of classroom
teachers, as well as school-level policies and practices that have an impact on stu-
dents in regular classrooms, are, likewise, key elements,

Based on years of research, Beth Harry, Janette Klingner, Keith Sturges,
and Robert Moore conclude in their chapter that “[t]he point at which differ-
ences [in measured performance and ability} result in one child being labeled
disabled and another not are totally matters of social decisionmaking.”# Special
education evaluations are often presented to parents as a set of discrete decisions
based on scientific analysis and assessment,’ but even test-driven decisions are
inescapably subjective in nature.’’ The existence of some bias in test content is
not the primary concern. Harry et al.’s research, for example, describes how
subjective decisions creep into all elements of the evaluation process, including
whom to test, what test to use, when to use alternative tests, how to interpret
student responses, and what weight to give results from specific tests. All of
these alter the outcomes.? As Harry et al. point out, “a penstroke of the Ameri-
can Association on Mental Retardation {AAMR)” lowered the 1Q score cutoff
point for mental retardation from 85 to 70, “swiftly curing thousands of previ-
ously disabled children,”?

School politics, power relationships between school authorities and minor-
ity parents, the quality of regular education, and the classroom management
skills of the referring teacher also introduce important elements of subjectivity
that often go unrecognized.’* Other race-linked forces at work include poorly
trained teachers who are disproportionately employed in minority schools
(some of whom use special education as a disciplinary tool),* other resource in-
equalities correlated to race,* belicfs in African American and Latino infetioricy
and the low expectations that accompany these beliefs,” cultural insensitivity,
praise differentials,” fear and misunderstanding of black males, and over-
crowded schools and classrooms that are disproportionately located in school
districts with high percentages of minority students.® Add to these forces the
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general phenomenon of white parents’ activism, efficaciousness, and high social
capital exercised on behalf of their children? compared to the relative lack of
parent power among minority parents,% and one can understand how the com-
bination of regular education problems and the special education identification
process has had a disparate impact on students of different races and ethnicities.

Sweeping reforms may also wrigger harmful outcomes. For example, Artiles
et al.’s preliminary examinadon of the “Unz Initiative,” which eliminated bilin-
gual education in California, suggests that English-language learners whose ac-
cess to language supports is limited are more likely to be placed in restrictive
special education sectings. And as Jay Heubert describes in detail in his chapter,
over the last ten years the use of high-stakes testing may have disproportionately
punished poor and minority students, students with disabilities, and English-
language learners:® “There is evidence that states with high minority enroll-
ments in special education are also likely to have high-stakes testing policies.”
Heubert goes on to cite evidence that “promotion testing is . . . likely to in-
crease, perhaps significantly, the numbets of students with disabilities and mi-
nority students who suffer the serious consequences of dropping out.”® He
points out that the National Research Council has described simple retention
in grade as “an ineffective intervention.”® The aspirational benefits of raising
standards aside, Heubert concludes that minority students with disabilities are
at “great risk . . . especially in states that administer high-stakes promotion and
graduation tests. . . ."%

The Status of the Law and Enforcement Policy

Beginning with Brown v. Board of Education, litigation and enforcement under
civil rights law has been essential to improving racial equity in education. Title
VI of the Civil Rights Act of 1964 provided an important lever for racial justice
in education that was especially effective when the federal government made
enforcement a high priority.®® Critically important was that, under the Title VI
regulations, plaintiffs could use statistical evidence to prove that even a policy
that was race neuttal on its face had an adverse and unjustifiably disparate im-
pact on children of color in viclation of the law. As Daniel Losen and Kevin
Welner describe in their chapter, the legal landscape shifted dramatically fol-
lowing the U.S. Supreme Court’s 2001 ruling in Alexander v. Sandoval, which
declared thar there is no implied private right of action to bring legal challenges
under “disparate-impact” theory. Therefore, court challenges that would rely
on serious statistical disparities to prove allegations of discrimination are nearly
extinguished today.”® Although the government and individuals filing com-
plaints with government agencies may still use the Title VI regulations to re-
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dress the racially disparate impact of neuttal policies, enforcement of disparate
impact regulations is mote vulnerable to an administration’s enforcement pol-
icy preferences than ever before.

Untouched by Sandoval is the potential to challenge policies or practices
where the racial disparities in special education identification or placement arise
in the context of hearings on school desegregation. For example, in Alabama in
2000, a court review of consent decrees in thar state resulted in a settlement
yielding comprehensive state- and district-level remedies for overidentification
of minorities.

Losen and Welner point out that disability law is becoming a relatively
stronger basis for leveraging remedies from states and school districts where
overidentification, underservicing, or unnecessarily restrictive placements are
an issue. They explain further how systemic legal actions are better suited for
seeking effective comprehensive remedies that could address contributing fac-
tors in both regular and special education. In her chaptet, Theresa Glennon
closely examines and evaluates the Office for Civil Rights’ enforcement efforts
where disability law and Title VI converge. Glennon’s recommendations in-
clude better coordinated investigations and interagency information sharing,
clearer guidance for schools, and more comprehensive compliance reviews by
well-trained investigators.

Sharon Soltman and Donald Moore provide an extensive analysis of how
to fashion a remedy through litigation in a case known as Corey H. Their thor-
ough chapter combines many years of research on effective practices with mod-
els of school improvement. They set forth a roadmap for school district reform
to ensure that children with disabilities in Illinois be educated in the least re-
strictive environment as required by law. The multitiered Corey H. remedy en-
tails a ten-year process for change, in one set of schools each year, The plaintiffs
also won a large infusion of state funding to make implementing the Corey H.
requirements a fully funded mandate. Further research on the efficacy of the
court-ordered remedy should prove extremely useful to policymakers and oth-
ers seeking to guarantee that minority children wich disabilities have appropri-
ate educational opportunities.

The only study in this volume that explores restricting federal funds as a
remedy does so in the context of analyzing the viability of the Department of
Education’s Office for Special Education Programs’ (OSEP) enforcement
mechanisms for redressing racial disproportionality. In that study, Thomas
Hehir argues forcefully for more frequent exercise of partial withholding by en-
forcement agents that is narrowly targeted to leverage compliance by specific
states or districts in certain areas. As Hehir points out, partial withholding
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would allow OSEP to ratchet up its enforcemenc efforts without wholesale
withdrawal of federal funds, which would heighten the risk of political backlash
and have a negative impact on students in properly run programs. Likewise,
federal policymakers should improve IDEA implementation and civil rights en-
forcement without imposing wholesale limitations on federal special education
funding, which would have a negative impact on children with disabilities na-
tionwide. Of course, there may be extreme cases in noncompliant districts
where the only way to end serious violations is to cut off general funds, which
proved very effective in spurring the desegregation of southern schools.™

Moreover, Tom Parrish’s research suggests that some state funding formu-
las are contributing to problems of overidentification, Some of these formulas
fail to follow the federal model, which relies on U.S. Census data to determine
allocations. The most problematic state formulas instead channel funds by dis-
ability identification and/or program and are suspected of creating incentives
for overidentification.

RECOMMENDATIONS

These studies and the NRC’s 2002 report both suggest that special education
issues faced by minority children often begin with shortcomings in the realm of
general education well before teachers or parents seek an evaluation for special
education eligibility.” Therefore, policy solutions that fail to consider the con-
nection with general education classrooms will unlikely bring about significant
change.”

A New Federal Initiative with Implications for State Accountability

Our nation’s education policy is at a crossroads. Leaders demand an end to the
“soft bigotry of low expectations™ and our government has promised to im-
prove the achievement of all children in 2002 through the new education re-
form act, known as the No Child Left Behind Act. Racial equity is rooted in the
commitment to teach all children well, with particular attention to meeting the
needs of minority children.

To tackle racial disparities in achievement and graduation rates, the presi-
dent and Congress embraced three reform approaches: public reporting, ac-
countability at all levels (school, district, and state), and mandatory enforce-
ment. These three reform approaches could be used to address the gross racial
disparities in special education identification, restrictiveness of placement, and
quality of services.

For policymakers, there is no need to pinpoint a specific cause or allege
race discrimination in order to achieve racial equity. Scholars report that many
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schools today still operate under a deficit model, where school authorities re-
gard students with disabilitics as the embodiments of their particular disability
and ask only what the special educators are required to do in order to accommo-
date the student’s problem.” A universal commitment to equity in special edu-
cation would help erode this deficit model by shifting the focus to what 2l
public educators should do to improve educational opportunities and outcomes for
alf children.

There is bipartisan acknowledgement that special education issues faced by
minority children need a federal legislative response. This apparent consensus
holds promise for effective federal reform. Reform attempts in the recent past
can be improved upon. In 1997 the IDEA was amended to require states to col-
lect and review data on racial disproportionality in both identification and
placement and to intervene where disproportionality is significant.”® Before
that, in 1995, the Office for Civil Rights made racial disproportionality in spe-
cial education a top priority. The persistence of this problem suggests that
states” legal obligations under IDEA and our civil rights enforcement priorities
have not been met.

OCR was once a major force in the effore to desegregate our nation’s
schools, suggesting that the agency’s efficacy is related to political will as much
as it is to resources. [t is apparent that there is a glaring need for stepped-up en-
forcement and oversight by both federal and state agencies. These actions must
be geared toward encouraging the active participation of educators at all levels if
there is to be any hope of meaningful and lasting improvement. Most impor-
tant, aggressive efforts to remedy these issues are only the starting point. The ef-
ficacy of enforcement intetventions and attempted reforms must be evaluated
in terms of the outcomes for minority children.

Both general and special education teachers and administrators teed better
training to deliver effective instruction in the least restrictive, most inclusive en-
vironment appropriate. Meeting this need, along with the need for better data
collection on racial and ethnic disparities and enhanced civil rights enforce-
ment, would require an infusion of special education funds, which could be ex-
pected to result in net gains in education outcomes and savings in juvenile jus-
tice expenditures in the long term. By increasing federal oversight and by
encouraging states to intervene where appropriate, the federal government
could help improve the quality of instruction, supports, and services received by
minority students in both regular and special education.

Although QCR still does not collect national data to determine racial dis-
parities in the educational environment,” the 1997 IDEA amendments obli-
gate the states to collect sampled data.’”” If the government required every state
and school district to collect disaggregared data by race with disability category
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and educationat sewting (all three together), research on overrepresentation
would benefit tremendously.

Moteover, much genetal education reform law is predicated on the con-
cept that public pressure at the local level from parents and community stake-
holders will stimulate meaningful improvements. To generate local reform
pressure, the Bush education program requires public reporting of test achieve-
ment by 2 number of student subgroups, including disability status and major
racial and ethnic subgroups. Policymakers could likewise stimulate meaningful
improvements in special education by amending the IDEA to require public re-
porting of racial disparities in special education identification and placement.

IDEA should also require states to intervene under specified circumstances
(they now have complete discretion) and to provide technical assistance to ef-
fect reforms. Such required intervention and assistance would likely foster
greater sclf-reflection and improvement at the district level. While adopting
mandatory interventions would be helpful, given the context of shrinking state
education budgets, an emphasis on rewards and continued supports to foster
successful efforts must be an integral part of any new enforcement efforts.

Finaily, new mechanisms for minority children to exercise their rights un-
der IDEA, including legal services support, would help considerably.

Toward Comprehensive Solutions to Systemic
Problems at the District Level

The research and analysis presented in this volume are intended to serve educa-
tors, advocates, and policymakers alike. In addition to raising awareness of the
issues, suggesting changes in legislation, and improving the enforcement of ex-
isting requirements, much can be accomplished with greater determination by
school leadership.

For communities of color, disproportionate representation in special edu-
cation is just one facet of the denial of access to educational opportunity. Denial
begins in the regular education setting with school segregation, low tracking,
test-based diploma denial and retention, ovetly harsh discipline, less access to
programs for the gifted, and resource inequalities that have a distinctly racial di-
mension,

Education leaders who suspect a problem at their school can accomplish a
great deal by clearly stating that this problem is one that they and their staff can
do something about, and thac it has a racial dimension. By squarely shouldering
responsibility and resolving to improve outcomes for all children as they tackle
the racial dispatities, school leaders can also reduce racial tensions among staff
and in their school community and recover lives and talents that would other-
wise be wasted. Tackling these issues should be a shared responsibility, not the
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duty of the principal or special education administeator alone. Furthermore,
technical assistance can be sought from state and federal agencies, including
OCR and OSEP, without triggering legal action.

School leaders concerned with the issues raised above can also renew their
efforts to involve parents and community in innovative ways. Some suggested
methods include entering into partnerships with community organizations in
order to boost minority parent involvement, and engaging school-based coun-
cils that would share decisionmaking power, working more closcly with social
service agencies to ensure that at-risk students receive high-quality services and
that social workers and teachers are collaborating effectively, and increasing di-
rect outreach to families.”®

Moreover, teachers need support to change their practice and improve
classroom outcomes. In many cases regular classroom teachers have received lit-
tle of no training in working with students from diverse backgrounds or with
special education students, or have had livde practicum experience in inclusive
classrooms.™ Similatly, many special education teachers have not had the de-
gree of training in the core curriculum ot on how to work in a full-inclusion set-
ting.®! Without both academic and multicultural training and time for special
education and regular education teachers to collaborate, it is unrealistic to ex-
pect significant improvement.

Protecting the civil rights of all students benefits society at large. Obvi-
ously, it is much better if this problem is solved within the school than through
external enforcement. Strang leadership at all levels could make an importane
difference. There is a great deal of work that can and should be done by schools,
by districts, by states, and by federal lawmakers and enforcement agents that
would improve educational opportunitics for minotity children in general, and
make tremendous progress in solving the specific problems highlighted in this
book,

There are no quick fixes. The problems explored in the pages that follow
have many roots, and creating better outcomes requires difficult changes at
many levels. Far more research is needed on the practices that produce inequal-
ity and the reforms that can successfully correct them, We need to reach the
point at which every child is treated as if he or she were our own child, with the
same tirelessly defended and protected life possibilities. In schools where we can
predict the racial makeup of a special education class before we open the door,
we must have leadership, if possible, and enforcement, if necessary, to ensure
that each child receives the quality academic support and special services he or
she truly needs without diminishing any of the opportunities that are any
child’s right in American society. We hope this book will contribute to that
dream.
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U.S.C. § 1400 (c)(2)(B) and (C} (1994 & Supp. V. 1999).
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COMMITTEE ON MINORITY REPRESENTATION IN SPECIAL EDUCATION, NATIONAL RESEARCH
COUNCIL, MINORITY STUDENTS [N SPECIAL AND GIFTED EDUCATION (M. Suzanne Donovan
and Christopher T. Cross eds., forthcoming 2002} [hercinafier NRC 2002], available at
www.nap.edu/books/0309074398/heml (last visiced July 22, 2002).

Where the dara was collected using the term black, we use that term to describe the
group otherwise referred to as African American.

PANEL ON SELECTICN AND PLACEMENT OF STUDENTS IN PROGRAMS FOR THE MENTALLY RE-
TAKDED, NATIONAL RESEARCH COUNCIL, PLACING CHILDREN IN SPECIAL EDUCATION: A STRATEGY
FoR EQUITY (Kirby A. Heller et al. eds., 1982} [hercinafter NRC 1982].

OFFICE BOR CIVIL RIGHTS, U.S. DEPARIMENT OF EDUCATION, ELEMENTARY AND SECONDARY
SCHOOL CIVIL RIGHTS COMPLIANCE REPORTS (2000) [hereinafter OCR 1998 data), available
at www.ed.govloffices/OCR/data.huml (Although issued in 2000, 1998 daw aze re-
ported throughout).

NRC 2002, supra note 5, at 2-9, 2-10.

The Mational Research Council (INRC) describes eight separate studies over a span of
twelve years that suggest that teachets made negative judgments of students due to race
or ethnicity bias; see NRC 2002, supra note 5, at 5-10. However, based on other re-
search, NRC states that the evidence is insufficient to draw a conclusion regarding the
impact of racial discrimination. o, ac 2-21,

Testimony of Representative Chaka Fartah, available ar heepi/fwww. house.poviapps/
list/press/pa02_fattah/misident.buml (lasc visited, July 22, 2002), The story of Billy
Hawkins was originally reporced in .8, News & World Report on December 13, 1993.
For a general description of the federal funding scheme under IDEA, see 147 CONG. REC,
S1889 (2001) (statement of Sen. Jeffords); see alre 143 CONG. REC. 54401 (1997) (state-
ment of Sen. Gregg) {emphasizing that “the Federal Government has failed to [ive up to
irs obligation o fund 40 percent of the cost of special education.”),

Representative John Boehner, Chairman of the House Education and the Workforce
Committee, IDEA Must Be Fully Funded—But First It Must Be Fixed (fact sheet, April
16, 2002), available at hitp://edworkforce. house.gov/issues/ 107 th/education/idea/fact.
him {last visited, July 22, 2002).

OCR data 1998, supra note 8.

OCR data 1998, supre note 8,

See Parrish, this volume.

NRC 2002, supra nate 5, at Table 2-2,

The states were Alabama, Arkansas, Florida, Georgia, Indiana, Iowa, Kentucky, Mon-
cana, MNebraska, Ohio, North Carolina, South Caroelina, and West Virginia, During that
school year {2000-2001), the national average for blacks was 2,06 and Hispanics 0.51;
see U.S. DEF'T OF EDUCATION, OFFICE OF SPECIAL EDUCATION PROGRAMS, DATA ANALYSIS $YS-
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Tem (DANS), Table AA17, available at hep:/iwew.ideadara.org/tables24th\ar_aal7,
hem (last visited July 22, 2002) [hereinafter OSEP 2001 Repott].

Id.

NRC 1982, supra note 7.

JEREMY FINN, PATTERNS IN SPECIAL EDUCATION PLACEMENT AS REVEALED BY THE OCR SUR-

VEYS, 2 NRC 1982, supra note 7, at 365,

Artiles et al,, in this volume, perform the well-established statistical risk comparison
called odds ratios, which calculates the actual odds of being identified with a particular
disability for cach racial group and then compares them. See, e.g., SCOTT MENARD, AP-
PLIED LOGISTIC REGRESSION ANALYSIS 12-13 {1995).

Parrish, Table 2, chis volume.

Hispanics are significantly overrepresented in the category of emotional disturbance in
New Yotk, Connecticut, and Pennsylvania. Native Americans are identified at nearly
five cimes the rate of whites in Nebraska, and between two and five times the rate in nine
states. I,

See Finn, supra note 21, at 374,

These districts themselves have such a high degree of racial isolation (e.g., a 90% minor-
ity district) that they often lack the comparison group necessary to discuss inter-district
racial disparities.

See, e.g., Losen and Welner, this volume.

Acoording to Assistant Secretary of Education Judy Heumann, Director of the Office
for Special Education and Rehabilitative Setvices under President Clinton, the system
of both regular and private education is racially discriminatoty because “[m]inority chil-
dren are more likely not to receive the kinds of services they need in the regular
ed[ucation] system and the special ed. system. . . . And special education is used as a
place to move kids from a regular classroom out into a separate setting.” The Merrow Re-
pore: What's So Special About Special Education? (PBS television broadcase, May 10,
1996) [hereinafter The Merrow Repord], transcript available ar hup:/fwww.pbs.org/
merrow/tvitranscripts/index.html (last visited July 8, 2002).

See Oswald, Coutinho, and Best, this volume; James M. Patton, The Dispraportionate
Representation gf African Americans in Special Education: Looking Behind the Curtain for
Understanding and Solutions, 32 ). SPECIAL EDUC. 25-31 (1998).

See Parrish, Table 2, and Fierros and Conroy, Table 1, in this volume.

The 1982 study of national data by Jeremy Finn also found the highest levels of over-
representarion of African American children in “mental retardation” in the southern
states. See Finn, supra note 21, at 364-66; see alo John U, Ogbu, Castelike Stratification
as a Risk Factor for Mental Retardation in the United States, in RISCIN INTELLECTUAL AND
PSYCHOSOCIAL DEVELOPMENT 8-85 {Diale C. Farran and James D, McKinney eds., 1986).

Parrish, this volume, Table 2.

See Qswald ec al., this volume,

See Oswald et al., this volume. Furthet, the impact of sociodemogeaphic factors was dif-
ferenc for each of the various gendei/ethnicity groups. See 7.

See id.

See NRC Report 2002, supra note 5 (Figure 2-11 depicts the largest gender gaps among
blacks with MR at nearly a full percent (.97), where in all other groups the difference
was always less than a third of a percenr and ranged from .15 to .3.).
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. Parrish, Table 2, this volume.

“Hard” caregories include physical disabilities thac are generally discernable chrough a
medical examination and are rarely disputed. Sez Parrish, this volume.

Parrish uses the benchmark of twice the rate of whites w define extensive overrepr-
esentation, Parrish, this volume, Table 1. Table 1 shows that blacks are substandially
overidentified (more than twice as likely as whites) for mental rerardation and emotional
disturbance in thirty-eight and twenty-nine states, respectively, yet overrepresented to a
similar degree in hearing impairmenis and orthopedic impairments in only five and four
states, respectively. fd.

Parrish, Table 2, this volume.

Id.

In twenty-four states the odds for blacks cotnpared to Hispanics for mental retardacion,
and in thirty-six states the black to Hispanic odds for emotional distutbance, are larger
than for blacks compared to whites, Parrish, chis volume.

NRC Reporc 2002, supra note 3.

1.

See, e.g., P. L. DONAHUE ET AL, THE NATION’S REFORT CAKD: FOURTE-GRADE READING 2000,
atv Figure 2.3 (April 2001), avadlable ar hip://nces.ed.gov/pubsearch/pubsinfo.asp?
pubid=2001499 (last visited, July 22, 2002). The NRC Report implies 2 connection be-
tween high lead levels and minority overrepresentation, yet fails to explore any data spe-
cifically linking overrepresentation in MR and risk of lead exposure. In fact, a recent
study of exposure to lead paint commissioned by the Office of Lead Hazard Control,
U.S, Department of Housing and Urban Development (April 18, 2001) shows thar che
rigk is highest in the northeastern states and lowest in the south. ROBERT P, CLIKNERET AL,
NATIONAL SURVEY OF LEAD AND ALLERGENS IN HOUSING, VOLUME I: ANALYSIS OF LEAD HAZ-
ARDS, 3-2, 3-10, 4-4 {2001}, It is important co note that for blacks, the incidence of MR
is extraordinarily high in the majority of southern states and below the national average
in northeastern states. See QSEP 2001 Report, supra note 18, These divergent demo-
graphics suggest that risk for lead exposure does not track closely the risk for MR, jdenti-
fication experienced by black children.

See, e.g., Donald MacMillan and Daniel J. Reschly, Querrepresentation of Minority Stu-
dents: The Case for Greater Specificity or Reconsideration of the Variables Examined, 32 1.
SPECIAL EDUC. 15 {1998); Loretta A. Serna et al., Inzervention Versus Affirmation: Pro-
posed Selutions to the Problem of Dispropertionate Minority Representation in Special Edw-
cation, 32 1. SPECIAL EDUC. 48, 48 (1998) (suggesting that we do not have enough infor-
mation w coticlude that bias is 2 major cause of disproportionate representacion). The
Eighteenth Annual Report to Congress discusses research suggesting that poverty, and
not race ar ethnicity, is the most imporrant factor influencing the disproporrionalicy.
See U.5. DEPARTMENT OF BDUCATION, EIGHTEENTH ANNUAL REPORT TO CONGRESS ON THE M-
PLEMENTATION OF THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT 86 (1996}, avail
able at htep:/fvorw.ed.govipubs/OSEP96AnIRpt (last visited, July 22, 2002) (citing
MARY WAGNER, THE CONTRIBUTIONS OF POVERTY AND ETHNIC BACKGROUND TO THE PARTICI-
PALION OF SECONDARY SCHOOL STUDENTS IN SPECIAL EDUCATION (1995)). The report 10
Congress concedes that Wagner formed this conclusion despite che face that her own
study also found that when income is accounted for, statistically significant dispropot-
tionate representation remains in three categories, including mental retardation, Jd. See
also Daniel ]. Reschly and John L. Hosp, Predictors of Restrictiveness for African-American
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and Caucasian Students, 68 EXCEFTIONAL CHILDREN 225-38 (2001). This study was de-
veloped for use by expert testimony on behalf of the defense of a school districe charged
with discrimination in Coalition to Save Qur Children v. State Board of Education af Del-
aware, 901 F, Supp. 784, 821 (D. Del. 1995); 90 E.3rd 752, 763 n. 13 (3d Cir. 1996)).
Dr. Reschly opined that “with better measures of paverty the [racial] gap would be fur-
ther reduced if not eliminated.”

Jim Ysseldyke, for example, discusses the importance of considering the oppartunities to
learn available to the student rather than simply focusing on a deficit that lies within the
student when students’ cognitive abilities are assessed, the clear implication being that
what we assess as a cognitive disability may actually be a failure to provide a scudent with
an adequate opportunity ta learn. See Jim Ysseldyke, Reflections on a Research Career:
Generalizations from 25 Years of Research on Assessmient and Instructional Decision
Making, 67 EXCEPTIONAL CHILDREN 295, 304 (2001).

Id. at 303 (describing among other things how, “[o]nce a classroom teacher or parerit re-
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CHAPTER ONE

Community and School Predictors of
Overrepresentation of Minority Children
in Special Education’

DONALD P. OSWALD
MARTHA |. COUTINHO
AL M. BEST

THE CRISIS IN MINORITY STUDENT EDUCATION

In the 1998-1999 school year, over 2.2 million children of color in U.S.
schools were served by special education (U.S, Department of Education,
2000). Post-high school outcomes for these minority students with disabilities
are strikingly inferior. Among high school youth with disabilities, about 75 per-
cent of African American students, as compared to 47 percent of white stu-
dents, are not employed two years out of school. Slightly more than half (52%)
of African Ameticans, compared to 39 percent of white young adules, are still
not employed three to five years out of school. In this same time period, the ar-
rest rate for African Americans with disabilities is 40 percent, as compared to 27
percent for whites (Wagner, D’Amico, Marder, Newman, & Blackorby, 1992).

In the face of such bleak outcomes, it is essential to better understand the
overrepresentation of minority students in special education. This chapter ad-
dresses the question of the relationship between the overrepresentation of mi-
nority children in special education and a set of demographic, fiscal, and
school-related variables. The intent of the study was to determine to what ex-
tent this overrepresentation can be explained by these predictor variables. The
research was based on a conceptual framework of alternative hypotheses regard-
ing overrepresentation. Hypothesis 1 proposes that ethnic groups are differen-
tially susceptible to disability, while Hypothesis 2 proposes that overrepre-
sentation is the result of special education referral, assessment, and eligibility
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processes and instruments that are culturally and linguistically loaded and chat
measure and interpret the ability, achievement, and behavior of students differ-
ently across ethnic groups. We investigated these hypotheses using 2 national
sample of school districts to examine the relationship between special education
identification rates and predictor variables.

If overrepresentation is a function of genuinely higher disabilicy rates
among students of color, national and local responses must address the social
conditions that are risk factors for disability. If, on the other hand, the problem
arises from systemic bias and discrimination within the public education sys-
tem, aggressive efforts are required to correct attitudes and behavior associated
with the special education identification of minority children.

Qur analysis of special education data suggests that both hypotheses may
be important in understanding overrepresentation. Statistical models of these
data indicate thar social, demographic, and school-related variables are signifi-
cantly associated with special education identification, In some cases, these rela-
tionships suppotrt the conclusion that toxic social conditions may be producing
disproportionately higher rates of disability among children of colos. Other
findings indicate that a significant portion of the overrepresentation problem
may be a function of inappropriate interpretation of ethnic and cultural differ-
ences as disabilities.

CURRENT POLICY AND PRACTICES:
AN INEFFECTIVE RESPONSE

Advocacy groups, the research community, and policymakers have investigated,
debated, and litigated the problems of equity and overrepresentation of minor-
ity students in special education for over thirty years (Larry P. v. Riles, 1979,
1984, 19806; Marshall et al. v. Georgia, 1984, 1985). There is widespread agree-
ment that schools have failed to implement effective responses to dispropor-
tionate representation; that is, responses that lead to better educational experi-
ences and acceptable outcomes for minority children (Harry & Anderson,
1994).

The U.S. Department of Education Office for Civil Rights {OCR) moni-
tots and enforces U.S. statutes barring discrimination against minority students
in education. However, for a number of important reasons listed below, this
strategy has been insufficient and ineffective:

+ Policy responses to overrepresentation of minority students in a particular
disability category (e.g., mental retardation) may lead to reduced dis-
proportionality in that category, but increased disproportional representa-
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tion in another categoty (Oswald & Coutinho, 2001}, In California, for
example, between 1980 and 1994, overrepresentation of African Ameri-
cans among students with mild mental retardation essentially disappeared;
during the same time period, however, African American students experi-
enced substantially increased disproportionality among students with
learning disabilities (U.S. Department of Education, 1994).

« Keeping minority students who are already petforming poorly in the gen-
eral education systems that failed them (or inappropriately returning them
there from special education) perpetuates inferior educational outcomes
for these students (Macmillan & Balow, 1991).

» Accurate estimates of disproportionate representation are rarely available
to inform policy responses. Statements characterizing overrepresentation
are often based on nonrepresentative samples or unclear definitions of dis-
proportionality, and findings are often selectively reported to support a
particular viewpoint, creating an impression that either exaggerates the
scope of the problem or inappropriately minimizes and dismisses it
(Coutinho & Qswald, 1999, 2000).

s Educators and policymakers lack sound, empirically based information
about the influence of community, fiscal, and school-related factors on mi-
nority disability identification rates. Monitoring approaches do not take
into account the likelihood that demographic, school-related, fiscal, and
community factors influence identification rates and that minority chil-
dren are disproportionately exposed to the potentially toxic effects of such
facrors.

IMPROVING THE SPECIAL EDUCATION PROCESS AND
QUTCOMES FOR MINORITY STUDENTS

A critical gap exists between what is now known and the knowledge thar is
needed to improve the experience of minority students. Sound, conceptually
based empirical research is essential to provide policymakers and educators with
informarion that can lead to significantly improved results. Such research must
(a) consider alternative hypotheses regarding overrepresentation in order to im-
prove our understanding of how community, school-related, and fiscal factors
influence special education identification; and (b) systemarically investigate the
options available for improving the minority student experience. Considerable
attention has been given to the hypothesis that disproportionality is the result
of biased special education referral, assessment, and eligibility processes. Sub-
stantial research has also been devoted to questions of instruments that are cul-
turally and linguistically loaded, which measure and interpret the ability,
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achievement, and behavior of students differently across ethnic groups (Gott-
lieb, Gottlieb, & Trongue, 1991; Harry & Anderson, 1994).

An alternative hypothesis is that ethnic groups are differentially susceptible
to educational disability; that is, that the undetlying distribution of educational
disability varies across ethnic groups, which in turn influences rates of referral
and identification as disabled. Environmental, demographic, health, economic,
community, and educational factors may differentially affect the suscepribility
of different ethnic groups to educational disability (Coutinho & Oswald, 1999,
2000). An exploratory study by Oswald, Coutinho, Best, and Singh (1998)
found that a set of community- and school-related variables accounted for a sig-
nificant proportion of the variability in the rate of identification of mental re-
tardation and emotional disturbance for African American students as com-
pated to other students.

In sum, there is evidence to support both hypotheses, and each influences
disproportionate minority representation. Technically sound analyses at the
community level are needed to indicate how ethnicity influences identification
for special education, once the effects of other relevant community variables are
accounted for. Such research is required in order to guide policy changes that
assure that (a) only children who are disabled are identified as such, and (b)
proactive intetventions occur at the community level to achieve equity and im-
proved outcomes for students of color.

PURPOSE OF THE STUDY

This chapter has three purposes. First, we present the results of a conceprually
based empirical study of how a set of demographic, fiscal, and school-related
factors are associated with the disproportionate representation of minority chil-
dren in special education in the United States. Second, we provide specific rec-
ommendations for additional research needed to better understand how demo-
graphic, fiscal, and school-related variables influence disproportionality at the
community level. Finally, we discuss policy recommendations as to how com-
munities might respond to disproportionality within the context of community
characteristics (e.g., demographic profile} and school resources.

METHOD

Data Sources
Every two years, the Office for Civil Rights {OCR) collects information on a
nationally representative sample of school districts. The data are used to com-
pile the Elementary and Secondary School Civil Rights Compliance Report,
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the chief source of data on the status of civil tights in the nation’s schools (ULS,
Department of Education, 1998).2 For this report, we considered only the in-
formation on enrollment and disability categories from the school year 1994—
1995, the most tecent survey data available at the time we conducted the study.

The National Center for Educational Statistics Common Cote of Dara
CD-ROM (NCES-CCD93 Disc) has information on all school districts in the
country, The information in this dara set was matched with the OCR dara so
that only those districts that participated in the 1994 OCR survey were in-
cluded. Nine sociodemagraphic variables from the National Center for Educa-
tional Statistics Common Cote of Data were chosen as predictor vatiables.
The variables were selected on the basis of several criteria: (a) the variable had
been examined in earlier work in the literature and possessed demonstrable
conceptual links to disability identification; (b) the variable operationalized a
construct about which specific predictions could be generated, based on the al-
ternative hypotheses being tested; (c) the variable was included in the NCES-
CCD data set; and (d) the variable had few missing values in the NCES data
set. [n addition, the variables included some community characteristics thag
could be altered through political intervention (e.g., per pupil expenditure,
stuclent-teacher ratio) and some that are relacively fixed (e.g., percent non-
white).

Variables selected from the Common Core of Data as predictor variables
were: student-teacher ratio (§TR), per pupil expenditure (PPE), percentage of
children enrolled who are “ac risk™ (At Risk), percentage of enrolled students
who are nonwhite (Nonwhite), percentage of enrolled students who are
Limited English Proficient (LEP), median housing valuc in $10,000 units
(Housing), median income for houscholds with children in $100,000 units (In-
come), petcentage of children in households below the poverty level (Poverty),
and percentage of adults in the community with a twelfth-grade education or
less and no diploma (No Diploma).

Analysis Methods

We examined the effects of gender, ethnicity, and sociodemographic factots on
the students in a school district who are identified with Mental Retardation
(MR), Serious Emotional Disturbance (SED), or Learning Disability (LD).
The fourth disability category in this study, “None,” included students with
lower incidence disability conditions (e.g., Other Health Impaired, Autism), as
well as all regular education students. Qur study endeavored to answer the
question, “Atre these district-level and child-level variables significantly associ-
ated with the likelihood of being identified as a child with MR, SED, or LD¥”
More specifically, the analyses reported here addressed questions such as, “Does
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TABLE 1
Identification Odds Ratios for Gender/Ethnicity Group
Compared to White Females

Gender Ethnicity MR Odds LD Ocds SED Odds
Ratio Ratio Ratio
M American Indian 1.66 2903 5.024
M Asian Amer./Pac. Islander 0.50 0.783 0.915
M Black 3.26 2.343 5.527
M Hispanic 0.95 2.104 2.354
M White 1.36 2.279 3.810
F American Indian 1.21 1.339 1.374
F Aslan Amer./Pac. Islander 0.40 0.350 0.229
F Black 2.02 0.978 1.376
F Hispanic 0.70 1.021 0.588
F White 1.00 1.000 1.000

the level of poverty in the community significantly affect the chances that a stu-
dent will be identified as mentally retarded?” “Does being an African American
male significantly affect che chances that a student will be identified as SED?”
and, most important, “Taking into account the effects of poverty, housing, per
pupil expenditure, etc., do ethnicity and gender s#/ significantly affect the like-
lihood of being identified for special education?”

RESULTS

A simple analysis of the data showed that, without taking into account the ef-
fects of social, demographie, and school-related factors, gender and ethnicity
are significantly associated with the risk of being identified for special educa-
tion. To clarify this finding, using white females as the comparison group, we
compared the likelihood of being identified as MR, SED, or LD for students in
each of the gender/ethnicity groups. Thus, for example, white males were 3.8
times as likely as white females to be identified as 2 student with SED (i.e., odds
ratio = 3.8), while black males were 5.5 times as likely (see Table 1). These data
starkly represent the extent of the problem of disproportionality across gender
and ethnic groups.

We also found that the sociodemographic conditions of a school district
are strongly associated with the proportion of students identified; that is, with-
out taking into account students’ gender and ethnicity, some portion of the
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variation in districts’ identification rates can be explained by this combination
of predictor variables.

We next sought to determine whether both individual scudent characteris-
tics and districts’ sociodemographic characteristics would continue to be signif-
icantly associated with identification in a combined model and whether the re-
lationships between the predictor variables and identification rates were the
same for each gender/ethnicity group. A model that included the nine socio-
demographic vatiables, gender, and race was found to be significantly better
than both the model with only the sociodemographic predictors and the model
with enly student gender and ethnicity characteristics. There were also signifi-
cant predictor interactions between gender/ethnicity and sociodemographic
characteristics, These findings indicate that, even after accounting for the ef-
fects of district sociodemographic characteristics, students’ gender and ethnic-
ity are importanc in determining the likelihood of identification, In addition,
the model demonstrates that the impact of sociodemographic factors is differ-
ent for each of the various gender/ethnicity groups.

Predictor Variables and Identification Rates

To illustrate the implications of the findings with respect to public policy and
best practice, we examine in greater detail the relationship between three of the
sociodemographic variables and identification rates. For the purpose of illustra-
tion, we selected Poverty, Nonwhite, and Per Pupil Expenditure (PPE) because
they have implicit interest with respect to the alternative hypotheses regarding
disproportionate representation, that is, differential susceptibility versus sys-
temic bias.

Poverty The general consensus among advocates and researchers is that in-
creased poverty is associated with increased risk for disabilicy. Thus, if ethnic
groups were differentially susceptible to disability, we would expect susceptibil-
ity to be positively related to poverty, Ethnic groups that experience more pov-
erty should display increased risk for disability, and communities with more
poverty should have higher rates of special education identification. Further,
across the distribution of poverty, disproportionality may be driven in part by
the fact that children belonging to minority ethnic groups are more likely to be
found living in poverty than white children.

On the basis of the OCR data, the logistic model estimares identification
rates for each gendet/ethnicity group at every possible value of the sociodemo-
graphic predictors. Figure 1 shows the predicted values for MR identification
across the full range of Poverty, while holding each of the other predictor vari-
ables at the median, Thus, the figure illustrates the relationship berween MR
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identification and Poverty, when the effects of all other predictor variables are
statistically removed (i.e., held constant).

The data revealed some unexpected findings. For example, predicred val-
ues for MR identification among black students declined substantially as Poy-
erty increased. Further, among the communities with the lowest Poverty rates,
the identification rate for black males was substantially higher than even the
most liberal prevalence estimates. Finally, disproportionality among Native
American students, and even more strikingly among black students, was most
pronounced in the relatively low-Poverty communities (for additional detail,
see Oswald, Coutinho, Best, & Nguyen, 2001).

Fot SED and LD, the relationship between identification rate and Poverty
was in the expected direction for black and Hispanic students; that is, as Pov-
erty increased, so did identification. For white and Native American students,
the trends for LD identification were less pronounced but generally in the op-
posite direction; communities with more Poverty tended to identify somewhat
fewer students as LD (for additional detail, see Coutinho, Oswald, Best, &
Forness, 2002).

The Poverty data can be viewed as supporting differential susceptibility for
SED and LD among black and Hispanic students. The MR data, however, ap-
pear to support a hypothesis of systemic bias. Some portion of the dispropor-
tionality in low-Poverty communities may be due to white students with MR
being given another disability classification, thus artificially depressing the
white rate. Nonetheless, the absolute levels of MR identification among black
students {especially black males) in low-Poverty communities suggest that a
substantial number are being labeled MR inappropriately. The situation in
high-Poverty communities is more difficult to interpret. However, the data sug-
gest that, in these communities, the system may be breaking down entirely so
that many students with MR go unidentified or are given another disability
classification. For example, segregated, high-Poverty schools and districts may
have less capacity to provide for students’” needs.

Percentage of Envolled Childven Who Are Nomwhire  With respect to Non-
white, the expected relationship with disability identification is null. There is
no apparent tational reason to hypothesize that living in a community that in-
cludes greater (or smaller) numbers of ethnic minorities should represent a risk
factor for disability for students of any ethnicity. If such a relationship is ob-
served, and particularly if the relationship s different for the various gender/
ethnicity groups, one has little choice but to suspect systemic bias or discrimi-
nation.
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FIGURE 1
Mental Retardation {(MR) ldentification Rates and Poverty
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For MR and SED, white student identification rates are generally consis-
tent with rarional expectations; living in communities with greater or smaller
numbers of ethnic minorities appears to have relatively little effect on identifi-
cation. As communities become increasingly Nonwhite, however, white stu-
dents are substantially less likely to be identified as LD. For black scudents, par-
ticularly black male students, living in a community with few Nonwhite
students is a substantial risk factor for MR and SED identification, leading to
marked disproportionality at that end of the distribution. Conversely, Native
American students living in high-Nonwhite communities have substantially
higher identification rages, particularly for SED. Figure 2 illustrates the rela-
tionship between Nonwhite and SED identification.
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In sum, disability identification and Nonwhite proportion are related. The
findings indicate a need o carefully scrutinize SED and MR identification in
low-Nonwhite communities with an eye toward detecting inappropriate identi-
fication that is based more on difference than on disability. High-Nonwhite
communities require some careful consideration with respect to SED identifi-
cation among Native American students.

Per Pupil Expenditure  Per Pupil Expenditure might be expected to have some
relationship to identification in that schools that spend more money per pupil
should be more likely to identify appropriate numbers of students with disabili-
ties and less likely to sustain special education eligibility processes that are sys-
tematically biased.

The observed relationships between identification rates and PPE, however,
are complex. For students with SED, the trends match expectations reasonably
well; systems that spend more also identify more students with SED. Dispro-
portionality does not vary dramatically across the distribution except for His-
panic and Native American males, where increased PPE substantially increases
disproportionality for these two groups. Disproportionality among students
with MR also tends to increase across the distribution for black females and
Hispanic students. At the low end of the Per Pupil Expenditure distribution (<
$5,000), disproportionality is higher for black and Hispanic students with LD,

In sum, Per Pupil Expenditure appears to have a modest relationship o
identification. Communities that spend less money have somewhat more dis-
proportionate identification of Hispanic and African American students as LD.
However, for black females and Hispanic students with respect to MR, com-
munities that spend more for education show greater disproportionality. While
increased overall education expenditure may result from identifying more chil-
dren for special education, there is no cleat, rational explanation as to why it
should be associated with increased disproportionality.

IMPLICATIONS AND RECOMMENDATIONS

The findings reported above demonstrate the complexity of factots that influ-
ence special education identification. Sociodemographic factots are clearly asso-
ciated with identification rates and with disproportionate representation across
gender and ethnic groups. Further, the effects of these factors arc often different
for the various gender/ethnicity groups and are sometimes counterintuitive.
However, this work may help to identify the profiles of sociodemographic con-
ditions that are associated with significant disproportionate identification,
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FIGURE 2
Serious Emotional Disablity (SED) ldentification Rates and Percent Nonwhite
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In spite of the importance of sociodemographic factors, however, child
gender and ethnicity also contribute to the likelihood of identification in im-
portant ways. This finding, along with the patterns observed in some of the
sociodemographic variables, lend indirect support to the systemic bias hypothe-
sis. Further study of the effects of sociodemographic variables may contribute
to explotation of bias by highlighting the community characteristics associated
with suspect patterns of identification.

Policymakers and educators need access to information that provides a
profile of how community and school resources and other sociodemographic
faciors may contribute to the disproportionate representation of minority stu-
dents in special education. Toward that end, a conceptually and empirically
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guided research agenda is needed to disentangle effects related to differential
susceptibility from those related to systemic biases in the special and regular ed-
ucation systems. Such research is needed at the community level to provide
knowledge regarding the significance of disproportionality and recommenda-
tions regatding how to reform educational practices in a manner that yields eq-
uitable and effective educational experiences and improved education outcomes
for all students.

MNOTES
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2, Additonal details regarding the datasets and methods used for this report may be ob-
tained by contacting Donald Oswald, Ph.D., Virginia Commonwealth University, Box
980489, Richmond, VA 23298-0489.
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CHAPTER TWO

Racial Disparities in the Identification,
Funding, and Provision of
Special Education

THOMAS PARRISH

This chapter examines the extent to which some minority siudents are over-
represented among students receiving special educadon, while some also may
be undersetved. Not only is this an issue of civil rights and equity, but it also has
economic significance: annual special education expenditures are estimated to
exceed $50 billion in 1999-2000, or about 14 percent of total public education
spending (Chambers, Parrish, & Harr, 2002).

In at least forty-five states, black children in special education are exten-
sively overrepresented in some categorics. Extensive overrepresentation is also
found for American Indian children. Underrepresentation appears widespread
for Asian American/Pacific Islander children in most categories, with Hispanic
children being overidentified in some states and underidentified in others.

The category of disability where overrepresentation is most likely is mental
retardation (MR). Each racial minotity group shows overrepresentation in this
category in at least one state. Blacks are the minority group for which MR
overrepresentation is the greatest. Only twelve states do not overrepresent
blacks to an extensive degree in the MR disability category. Furthermore, given
the seeming variability in classifying students across the “soft” disability catego-
ries of MR, emotional disturbance (ED), and specific learning disability (LD),
overrepresentation of black students appears even worse than the count of
thircy-eight overidentifying states in the category of MR would suggest.! Of the
twelve states that do not overrepresent black students in the category of MR, six
overrepresent them in one of the other soft categories.

It may be expected that cettain racial groups would exhibit higher percent-
ages of students with disabilities due to socioeconomic factors. For example,
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black children in this country are known to have relatively higher rates of child
poverty and malnutrition. However, the data analyzed for this study indicate
that the high degree of racial disproportionality in special education cannot be
attributed solely to the effects of poverty. Despite the anticipated positive rela-
tionship between poverty and health conditions as anticipated precursors to
placement in special education (U.S. Department of Education, 1997), priot
examination of this issue shows no significant relationship between identifica-
tion for special education and poverty (McLaughlin & Owings, 1993).

It is well established that blacks, for example, are disproportionately poor,
which could be expected to correspond with higher levels of special education
identification due to related factors such as poor health, inferior schools, and
family stress. However, comparisons of identification levels have shown that the
degree of racial disparity in rates of identfication for black children with “hard”
disabilities that are easy to diagnose medically, such as visual or hearing impair-
ment, is significantly smaller than the degree of racial disparity in rates of iden-
tification for the soft, subjective categories.

This chapter also examines the extent to which these patterns of over- and
undetrepresentation relate to the allocation of special education resoutces. Spe-
cial education formulas that vary funding based on category of disability appear
to show a troubling link with overidentifying and underfunding minority stu-
dents. These funding formulas may over-emphasize disability at the expense of
more important considerations, such as accurate identification, equitable fund-
ing, and the provision of appropriate services. Neutral funding formulas, such
as those required for distribution of federal funds under the Individuals with
Disabilities Education Act (IDEA), seem to be less associated with minority
overrepresentation and are more likely to provide equitable special education
funding for high-minority districts. These neutral formulas, along with en-
hanced monitoring and enforcement, ate needed to ensure apptoptiate identifi-
cation and labeling.

To decrease reliance on special education services for underachieving mi-
nority children, policymakers should address more directly the academic needs
of students who are struggling to meet these new standards, For example, the
current Bush administration calls for improving reading instruction in the early
grades. Others have called for more extensive prereferral interventions in the
general education setting. For example, efforts can be made to better tailor in-
structional methods and behavioral responses of teachers to an individual stu-
dent’s learning and emotional needs. The idea is that teachers should attempt a
variety of educational strategies to reach students who are struggling academi-
cally or socially before referring them for special education evaluation (Hart-
man & Fay, 1996; Parrish, 2001.



